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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


INTERNATIONAL UNION, UNITED AUTOMOBILE, 
AEROSPACE, AND AGRICULTURAL IMPLEMENT 
WORKERS OF AMERICA (UAW), 


) 

) 

) 
Petitioner yr al 
v. ) Case No. 20948 
) 
) 
) 
) 


NATIONAL LABOR RELATIONS BOARD, 


Respondent. 


| 
PETITION FOR REVIEW OF AN ORDER OF THE 
___ NATIONAL LABOR RELATIONS BOARD ___ 
Pursuant to Section 10(f) of the Labor Management Relations 
Act, 29 USC §160(f), Petitioner the reinafter UAW) petitions tne Court 
for a review of the Decision and Order of Respondent (hereinafter the 
Board) in tne case of The Pierce Governor Company. Inc. and Inter- 
national Union, United Automobile, Aerospace, and Agricultural Im- 
plement Workers of America (UAW), Case No. 25-CA 2312. 164 NLRB 
No. 2, issued April 24, 1967. In support of its petition the UAW states 
as follows. 
1. Nature of the Proceedings. On August 25, 1965 tne UAW 
filed an unfair labor practice charge against The Pierce Governor 
Company, Inc. (hereinafter the Company) in the Twenty+fifth Region, 
National Labor Relations Board, alleging that the Company had 
violated Sections 8(a)(1) and (5) of the Labor-Management Relations 
Act, 29 USC § 158(a)(1), (5), in connection with the relocation cf its 
plant from Anderson, Indiana to Upland, Indiana. Tne twenty-fifth 
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Region issued a complaint on tne UAW's charge and the case was tried 
before Trial Examiner Sidney D. Goldberg wno issued his Decision on 
September 19, 1966, holding the Company in violation, The Company 
filed timely exceptions to the Trial Examiner’s Decision and on April 
24, 1967 the Board issued its Decision and Order reversing tne Trial 
Examiner's Decisionand dismissing the complaint. It is of tnis Deci- 
sion and Order that the UAW seeks review. 


2. Venue. Venue in this Circuit is based upon Section 10(f£) of 
tne Labor-Management Relations Act, 29 USC $160(f), which provides 
that a review of a decision of tne Board may be obtained '*** in the 
circuit wherein the unfair labor practice in question was alleged to nave 
been engaged in or wherein such person resides or transacts business, 
or in the United States Court of Appeals for the District of Columbia." 

3. Grounds for Relief. The Board's Decision and Order is not 
supported by substantial evidence on the record considered as a wnole; 
is in conflict with court decisions and other decisions of the Board; and 
is arbitrary and capricious and an abuse of discretion. 

4. Relief Sought. Tne UAW seeks an order setting aside the 
Board's Decision and Order and remanding the case to the Board for an 
order complying with applicable law. 


Respectfully submitted, 


Stephen I. Scnlossberg 

John A. Fillion 
8000 East Jefferson Avenue 
Detroit, Michigan 48214 
Tel. 926-5216 


Lynnville G. Miles 
605 Union Title Bldg. 
Indianapolis 4, Indiana 
Tel: 317-Me. 8-1574 


Attorneys for Petitioner 
Dated: April 28, 1967 By /s/ John A. Fillion 
[Certificate of Service] 
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[Filed May 22, 1967] 


ANSWER TO PETITION FOR REVIEW OF AN ORDER 
OF THE NATIONAL LABOR RELATIONS BOARD 
| 


To the Honorable, the Judges of the United States 
Court of Appeals fcr the District of Columbia Circuit | 


The National Labor Relations Board, pursuant to the National 
Labor Act, as amended (61 Stat. 136, 29 U.S.C. Secs. 151, et seq., as 
amended by 73 Stat. 519), files the following answer to the petition for 


review heretofore filed in this proceeding: 

1. In answer to the allegations of the petition in paragraph 
numbered 1, the Board prays reference to the certified list for a full 
and exact statement of the pleadings, evidence, findings of fact, con- 
clusions of law and order of the Board, and all other proceedings had 
in this matter before the Board. | 

2. The Board admits the allegations of jurisdiction and venue of 
this Court contained in numbered paragraph 2 of the petition. 

3. The Board denies each and every allegation of error contained 
in numbered paragraph 3 of the petition. | 

4. Further answering, the Board avers that the proceedings had 
before it, the findings of fact, conclusions of law, and the order of the 
Board were and are in all respects valid and proper, and respectfully 
asks the Court to deny the petition for review. | 

5. Pursuant to Section 10(f) of the Act, as amended, and Rule 
38(g) of this Court, the Board will certify and file with this Court a 
certified list of all documents, pleadings, transcripts of testimony, 
exhibits and other materials comprising the entire record of the pro- 


ceedings before the Board. 


WHEREFORE, the Board prays that the Court cause notice of the 
filing of this Answer to be served upon the petition herein, and that this 
Court make and enter a decree denying the petition for review. 

s/ Marcel Mallet-Prevost 
Marcel Mallet-Prevost 


Assistant General Counsel 
NATIONAL LABOR RELATIONS BOARD 


Dated at Washington, D. C. 
this 22nd day of May, 1967. 


[Certificate of Service] 


PREHEARING CONFERENCE STIPULATION 


Pursuant to Rule 38(k) of the Rules of the Court, the parties here- 
by stipulate as follows with respect to the issues and the joint appendix 
in this case, subject to the approval of the Court. 


A. STATEMENT OF THE ISSUES PRESENTED 


1. Whether the Board properly found that the Company met its 
obligation to bargain with the Union as to the effects on Company em-~ 
ployees at Anderson, Indiana, of the removal of the Company's plant 
from Anderson to Upland, Indiana, and consequently did not violate 
Section 8(a)(5) of the Act. 

2. Whether the Board properly found that the Company was 
under no obligation to bargain with the Union as to the terms and con- 
ditions of employment at the Upland plant. 

3. Whether the Board properly concluded that the economic 
strike, which commenced on November 6, 1964, was not converted at 


any time into an unfair labor practice strike. 


B. THE JOINT APPENDIX | 


1. The relevant portions of the record in this case shall be 


reduced to a joint appendix, comprising (a) those portions of the re- 
cord required to be printed by the Rules of this Court, which mater- 


ials (the Board's Decision and Order, the Trial Examiner’ 8 Decision, 
the petition for review, this prehearing conference stipulation and the 
Court's order thereon) the petitioning union shall include in its desig- 
nation and shall bear the expense of printing; and (b) those additional 
materials designated by the parties. Each party shall designate such 
additional materials as it wishes to have printed and shall bear the 
cost of printing the materials it designates, the printer to allocate 
these costs, as well as necessary mailing charges, and to submit 
bills to each party. 

2. Petitioner shall serve its designation on or before June 22, 
1967; and the Board and Company shall serve their respective desig- 
nations, if any, on or before July 3, 1967. Forty copies of the joint 
appendix shall be printed under this stipulation, the required number 


of copies to be filed with the Court and the remaining copies to be 


divided equally among the parties to the stipulation. The Board shall 
be responsible for printing (multilith process) and filing the joim ap- 
pendix, which it will file by the date the petitioner's brief is due. 

3. In order to assure that the filing of briefs will not be de- 
tained by any delay in the printing of the joint appendix, the parties 
agree that briefs may initially be filed in typewritten form with re- 
cord references to the original transcripts and exhibits / | Printed 
copies of all briefs shall be filed and served by the dates required 
under the Rules of the Court. 


4. It is further agreed that the parties and the Court may refer 
to any portions of the original transcripts of record or exhibits herein 
which has not been printed or reproduced, it being understood that any 
portions of the record thus referred to will be printed ina supplemen- 


tal joint appendix if the Court so directs. 


Dated at Washington, D. C. s Marcel Mallet-Prevost 
Assistant General Counsel 
this 26th day of May, 1967 NATIONAL LABOR RELATIONS BOARD 


Dated at Detroit, Michigan /s/ John A. Fillion 
Counsel for Petitioning Union 
this 12th day of June, 1967 


Dated at Detroit, Michigan /s/ Stephen I. Schlossberg 
Counsel for petitioning Union 


this 12th day of June, 1967 


Dated at Washington, D. C. /s/ John A. McGuin 
Patterson, Belknap, Farmer, 
this 15th day of June, 1967 Shibley & Wells 
Counsel for The Pierce Governor 
Company, Inc. 


[ Filed June 20, 1967} Before: Bazelon, Chief Judge, in Chambers. 
PREHEARING ORDER 
Counsel for the parties in the above -entitled case having submitted 
their stipulation pursuant to Rule 38(k) of the Generai Rules of this 
Court, and the stipulation having been considered, the stipulation is ap- 
proved, and it is 
ORDERED that the stipulation shall control further proceedings 
in this case unless modified by further order of this Court, and that the 


stipulation and this order shall be printed in the joint appendix herein. 


| 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


| 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
Twenty-fifth Region 


In the Matter of: 
THE PIERCE GOVERNOR COMPANY, INC. 


and 


INTERNATIONAL UNION,U NITED AUTOMOBILE, 
AEROSPACE AND AGRICULTURAL IMPLEMENT : 
WORKERS OF AMERICA, AFL-CIO : 


Petal 
" CASE NO, 25-CA-2312 


| 
Third Floor, Jury Room, 
Grant County Court House, 
Marion, Indiana 
Monday, February 28, 1966. 


Pursuant to notice, the above-entitled matter came’ on for hearing 
at 10:00 a.m. | 
| 

BEFORE: 
SIDNEY D. GOLDBERG, ESQ., Trial Examiner 


APPEARANCES: | 


WILLIAM B. KENNEY, ESQ., Twenty-fifth Region, National 
Labor Relations Board, 
Indianapolis, Indiana, on 
behalf of the General Counsel. 


LYNNVILLE G. MILES, ESQ., 605 Union Title Building, 
Indianapolis, Indiana, on 
behalf of the Charging Party. 


DONAL F. STRUTZ, ESQ., Anthony Wayne Bank Building, 
Fort Wayne, Indiana, on 
behalf of the Respondent. 


* * 


PROCEEDINGS 


* 


LELAND E. BOREN 
a witness called by and on behalf of the General Counsel, being first 
duly sworn, was examined and testified as follows: 

x « x * 

DIRECT EXAMINATION 
BY MR. KENNEY: 

Q. Mr. Boren, you are the president of the Pierce Governor 
Company, Incorporated? A. Yes, sir. 

x x * * * 

TRIAL EXAMINER: Let me go back to you, Mr. Kenney. In es- 
sence what is the refusal to bargain? 

Now, we are getting the thing refined down. Is it concerning the 
interim contract! back at Anderson or interim or a new contract at Up- 
land that’s involved here? 

MR. KENNEY: Sir, two parts really. One is refusal to bargain 
over the effects of the move to Upland. 

Also the refusal to recognize Local 940 as the bargaining rep- 
resentative of the employees at Upland. 

= x * * * 

TRIAL EXAMINER: By the way, I haven't looked at the charge. 
About how many employees are involved in this unit, Mr. Kenney? 

MR. KENNEY: At the present time at Upland I think there are 
about 250, Iam not certain of that. At the time of the strike I believe 
they had about 202 people in the unit on the payroll. 

« * * * * 

MR. STRUTZ: Now, further the Company's position with res- 
pect to the issue raised by Mr. Kenney is that the Company in consi- 
deration of an interim agreement at Anderson stated that it would be 
willing and did, in fact, bargain with the Union concerning separation 


pay and other effects of the move on the employees at Anderson as a 


part of its negotiation of an interim contract and these employee re- 


quirements as stated by the Union were, in fact, bargained about. 
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The Company's position is that since an interim agreement 
could not be agreed upon between the Union and the Company that once 
it had satisfied its requirements to bargain in connection| with the in- 
terim contract that it had no further obligation to bargain with the Un- 
ion concerning separa‘icn pay and the other effects of the move of the 


plant to Upland, Indiana. | 
TRIAL EXAMINER:*** 


* * * x | = 


You will have to bear with me. This is a very complicated fact- 
ual situation and you have all been living with it for somé time and I 
first learned about it yesterday when I read the complaint and the ans- 
wer. 

How do you expect to prove the majority, Mr. Kenney ? 

MR. KENNEY: Two things, through the payroll records of the 


Company and -- 


TRIAL EXAMINER. You mean Similarity of the payroll records, 


same people employed? | 
MR. KENNEY: At Upland and Anderson? | 
TRIAL EXAMINER: Yes. | 
MR. KENNEY: No, sir; they aren't the same people except for 


management, except for non-union employees. What I mean by payroll 
is the number of employees in the unit and the number of members 
that the Union had at the time of the strike, the strike on November 6. 

TRIAL EXAMINER. Yes, I understand. I take it your position 
is they have all been replaced temporarily or permanently? 

MR. KENNEY: Temporarily. Well, let me say this. We are 
alleging an unfair labor practice strike. While they may have been re- 
placed on a temporary basis, of course, they did have transfer rights 
and if they didn't have transfer rights they had a risht to negotiation 
about these transfer rights which was denied by «*> ~ompany. 


*» * x 


LELAND E. BOREN 
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who worked at Anderson and also worked at Upland. Whether there 


were any others I don't know. 
| 
* * i 


BY MR. KENNEY: 

Q. Mr. Boren, there is still a picket line at Upland, is that 
right? A. That's right. 

Q. And this is a picket line maintained by Local 940? A. I 


cannot answer that. | 


* * * 
CROSS-EXAMINATION 
BY MR. STRUTZ: 
Q. Mr. Boren, Mr. Kenney asked you concerning Cc. A. Lehman 


& Sons, the contractor. Did you enter into a contract with Cc. A. Leh- 
man & Sons for the construction of a plant at Upland? A. Yes, sir. 

Q. Do you know on or about what date this contract was execut- 
ed? A. Onor about the latter part of January, 1965. ! 


Q. Do you know when the construction was completed? A. The 


construction was completed September, 1965. 


| 
* * * * | * 


Q. Mr. Kenney asked you concerning a meeting in Indianapolis 
on January 26 attended by Mr. Berndt, Mr. Shetterly, Mr. Bradnick, 
Mr. Boren and Mr. Logan. Who invited that meeting? A. Mr. Shet- 
terly. | 

Q. What was the purpose of that meeting? A. If/I recall cor- 
rectly he would like to have a meeting with the largest shareholder of 
The Pierce Governor Company. | 

Q. And was the largest shareholder in attendance at the meeting? 
A. The largest shareholder was, yes, Sir. ! 

Q. Who was that? A. Myself. 

* * * * * 

MR, STRUTZ: Well, we are in the realm of I suppose General 
Counsel has attempted to show that this company engaged solely in 
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the productien of guvernors in one location at Anderson, Indiana 


now being produced in Upland and if it's relative, if that's relative I 


suppose -- 

TRIAL EXAMINER: Well, I understand what was at Anderson 
went to Upland. I dont think there is any real dispute, is there, Mr. 
Boren? 

THE WITNESS: No dispute. 


= * 
= 


BY MR. STRUTZ: 

Q. When did you first learn cf the availability of the present plant 
site at Upland, Indiana? A. During the first part of December 1964 

Q. And when was this plant site acquired? A, The first part 
of January 1965. 

TRIAL EXAMINER: What was it when you acquired it, raw land? 

THE WITNESS: Raw land, farm land. 

BY MR. STRUTZ: 

Q. You spoke of certain contingencies in response to Mr. Kenney's 
questicns concerning the contemplated move to Upland. Could you de- 
scribe in your own words what these contingencies were? A. One was 
a satisfactory sewer line. We required a six inch line to handle our 
water requirements. One was that the land itself be available, donated. 

One was a four lane street in front of our plant. One was necessary 
finances at a competitive rate of interest to pay our moving expenses. 
That's all I can recall right at the moment. 

Q. Were these contingencies utimately satisfied? A. Yes, sir. 

Q. And when were all of these contingencies made. A. Well, 

I would have to enumerate the cnes I told you about. The land, it was 
the first part of January. The sewer system was available when the 
plant was completed; the water was available when we started our 


plant; the finances were made available, as I understand it, around the 
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| 
| 
| 
| 
first of March. I forgot one already. The four lane highway was just 
| 


completed about two or three months ago. 

Q. When were you given assurance that all of shen contingencies 
would be made? A. Either the last day or the next to the last day of 
December, 1964. | 


* * * 


RAYMOND SHETTERLY 
a witness called by and on behalf of the General Counsel, being first 


duly sworn, was examined and testified as follows: 


DIRECT EXAMINATION 
BY MR. KENNEY: | 
Q. Mr. Shetterly, by whom are you employed? A. By the Inter- 
national Union, United Automobile, Aerospace and Agricultural Imple- 
ment Workers of America. 
* * * 
TRIAL EXAMINER: What's your position? 
THE WITNESS: International Representative. 
TRIAL EXAMINER: Of the International? 
THE WITNESS: Of the International Union. 


* * * 


Circuit Courtrsom | 
Grant Count Court House, 
Marion, Indiana, 

Tuesday, March 1, ia 


* * * 


DIRECT EXAMINATION (Continued); 
BY MR. KENNEY: 
Q. Mr. Shetterly, when was the first meeting you had with rep- 


resentatives of the Company concerning renegotiation of the contract 
which expired in 1964, negotiation of a new contract? A. Well, the 


first negotiating meeting was held September 1. 


* * * 
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Q. Would you tell us what the Company's major proposals were 

on the contract changes? Not the pension plan, the contract it- 
self. A * © * They wanted to quit paying the committee for 
time spent in meetings with management, they wanted a different sys- 
tem so far as the entire grievance procedure was concerned, they 
wanted a different system on discipline, they wanted to have production 
standards set on two bases: one that the Company would make estimates 
of what a particular job ought to run, the production per hour, in order 
to cost out a product in making a bid, and it was their request in the 
proposed changes that this constitute a production standard, whatever 
the request was, whatever the costing out factor was, and in addition 
that since they did not have an adequate engineering staff, that the fore- 
man themselves would determine what the production standard ought 
to be for the old jobs. 

As I say, on the new ones that they would have to meet the stand- 
ard, whatever the Company used, as their bid in costing out their pro- 
duct. 

I don’t know whether or not it was intentional, I asked if it was 
-- if the omission was deliberate and they said they would come to 
that later, but they omitted in their proposal any Union security. 

Q. Had there peenaunionsecurity clause in the prior contracts? 

A. Yes, there had ben. 

Q. Had Bargaining Committee members been paid during ne- 
gotiations prior to 1964? A. In all the contract negotiations that I 
am aware of, the Bargaining Committee had been paid by the Company. 

Q. Can you recall any specific class or job which they wanted 
to remove from the bargaining unit? A. Yes, sir. If I can refer to 


some notes I have. 


TRIAL EXAMINER: Mr. Kenney, inasmuch as this is prior to the 
10 (b) period, do we need all of this detail? Can't you block these pos- 


itions out in general terms? 
MR. KENNEY: Yes, I think so. 
TRIAL EXAMINER: Please try to do that. 
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THE WITNESS: Well, I can remember a couple of them 1f you 
want me to. 
BY MR. KENNEY | 

Q. If you can remember one or two. A A couple of them, be- 
cause the committeemen were on it. One of them was Scott's job in 
the inspection department. and the other one was a crib 

Q. Is that tool crib job? A. Yes. 

TRIAL EXAMINER: What about those jobs? 

THE WITNESS: Well, the Company wanted to take the hourly 
rate people off of those jobs and assign salary people to them 

TRIAL EXAMINER: I see. All right. 

BY MR. KENNEY: 

Q. Were any arrangements made at this meeting tor another 
meeting? A. I think that the arrangements were made that I would 
contact Mr. Strutz or he would contact me and we would)set up another 
meeting. | 

Now, the problem developed over the Company's refusal to pay 


the committeemen for their lost time. The Loca] Union 


only had about 


$200 in the treasury and they obviously couldn't pay it. [The employees 


were financially unable to stand their own loss, even if we could get a 
fairly rapid decision on the matter. The Company did offer to arbitrate 
the question, but the committee was in no position to tale this loss 
while the meetings were going on, so we took the position that we could 
only meet during their off-duty tume and this really amounted to Satur- 
day and Sunday, and the Company said they absolutely refused to meet 
on Sunday because of religious reasons, and that Jeft Saturday. So. on 
the Saturdays that we could, we did meet. 
Q. Do you recall thenysur next meeting was, Mr. Shetterly ? 
A. Yes, sir, I think it was October 3. 
Q. When was the next meeting after that? A. Well, I have to 
get it here. | 
Q. Well, let me put it to you this way, Mr. Shetterly. Did you 


have further meetings before the strike? A. Oh, yes. We met on the 
| 
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24th of October, 1 knew, and I think there was one other meeting be- 


tween the 3rd. We met on the 29th, which was the last meeting before 
the strike. We met cn the 24th or 25th. 

Q. After the strike, were there any further negotiations meet- 
ings. A. Yes, we had a starting in November. I think the 16th or there- 
abouts. We had started having a series of meetings. 

Q. And how many meetings did you have in the month of Novem- 
ber? Do you recall? A. I think three. 

Q. Did you have any in December? A. Yes. 

Q. Do you recall when the first one was? A. I recall the one on 
the 16th, and I am trying to remember whether or not we had another 
one before in December, before the 16th. December 16 meeting is the 
one I recall. December 3, December 8. 

Q. You had meetings December 3 and December 8? A. Right. 

Q. Now, in these meetings in November and December, what 
were you negotiating? A. Pardon? 

Q. What were you negotiating ? 

TRIAL EXAMINER: Just ingeneral. terms. We don't need to go 
into this in great detail. A. Well, there were three areas that we ex- 
plored in greater detail than others. One was the representation sec- 
tion and the Union security. Well, actually, the Committee structure, 
and two, the question of seniority, and three, the end result of the 
grievance procedure. 

Q. For what plant were you negotiating during these meetings ? 
A. Pierce Governor, the Anderson plant. 

Q. You said there was a meeting on December 16? A. Yes, sir. 

Q. Was there anything unusual thatcccurred at the beginning 
of that meeting? A. Yes, sir, that is the first and only time that we 
had a court reporter. 

Q. Tell us how the court reporter came to be there. A. Well, 
she came in with the Company attorney and he introduced her as a 
Mrs. Jean Jarvis. She said she was a court reporter. Whether she 


was or not, I do not know. 


| 
| 
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Q. Did you agree to the presence of this court reporter ? 


A. Yes, I did, | 

Q. Was that conditioned or anything? A. It was conditioned 
upon I got a copy of what she took down. | 

Q. Did you get a copy of what she transcribed? A. Yes, I did. 

MR. KENNEY: Would you please mark this General Counsel's 
Exhibit 37? | 


(Thereupon, the document above 

referred to was marked General 

Counsel's Exhibit No. 37 for ident- 
- ification.) x 


TRIAL EXAMINER: Do you wish to offer it in ss hin aas 
MR. KENNEY: Yes. 

TRIAL EXAMINER: Any objection? 

MR. STRUTZ: No objection. 

MR. BRADNICK: There is a page missing. 
TRIAL EXAMINER: * * * t's received in evidence. 


(The document heretofore marked 
General Counsel's Exhibit No. 37 
for identification was received in 
evidence.) 


TRIAL EXAMINER: What's the date of that meeting, December 
what ? | 
MR. STRUTZ: December 16, 1964 
TRIAL EXAMINER: Very well. Proceed, Mr. Kenney. 
BY MR. KENNEY: | 
Q. Now, did the court reporter remain present during the en- 


tire session on December 16, Mr. Shetterly ? A. No, sir. 
BY MR. KENNEY: 
Q. Was there any further conversation of bargaining after the 
court reporter left? A. Yes, sir. 
Q. Could you tell us what was said after she lett A. Well, 
after the court reporter left, we started talking then about a proposal 
for an interim agreement. The Company announced, as the record 
will show in the court reporter's minutes, that they had made up their 
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termination clause. We asked for a guarantee of transfer of all pre- 
sent employees to the new location. The answer was a flat no. Their 
position was that if the employees would come to Upland and put in 


their application they, would consider it. Pt | - 
We did get somewhere on seniority. We made progress on 
seniority, and in fact, by the meeting of the 31 I thought we had fairly 
well arrived at a tentative agreement on the question of seniority. At 
least that was my feeling. 
And we asked for a Union shop to replace the agency shop in the 


agreement, and their answer was yes to that, but only for the duration 


of the agreement in Anderson, with the understanding it had a 30-day 


termination. 
Q. You mentioned that transfer rights were discussed, the pro- 
posed transfer rights. Do you recall anything else the Company said 
about transfer of employees from Anderson to Upland? A. The Com- 
pany was consistent in that in every meeting that we ever had after 
their announcement to move, the Company flatly refused'to discuss 
the transfer of the Anderson employees to the Upland plant. They said 
the transfer rights for those employees did not exist and they would re- 
fuse to bargain. | 
Q. Was any mention made of hiring employees at Upland? 
A. The Company's position, again consistent, was that if the employees 
in Anderson would come to the Upland plant and put in their application, 
they would be considered, and that if hired they would be given their 
Anderson seniority, but so far as a guarantee of employment, they 
would not guarantee employment to one single Anderson employee. 
Q. Did the Company mention any reason for not taking employees ? 
A. Yes, they said they were old. In fact, there was three areas that 
they said there was a problem with. 
One was the employees that were physically incapacitated so 


that they couldn't deliver what they consider to be a full day's work. 
The second area was the ones who probably was physically able, 


| 
but in their judgment they had not been delivering a fair day's work. 
| 
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And the third area was those whose attitude during the strike, 
in the Company's opinion, had unfitted them for further employment. 

TRIAL EXAMINER: Who was doing the talking for the Company 
at this time? 

THE WITNESS: Mr. Strutz. 

TRIAL EXAMINER: Proceed. 

BY MR. KENNEY: 

Q. Did the Company give you the names of any employees they 


though} were unfit for employment ?, 
TRIAL EXAMINER: * * * 


Did he name a number of employees? 


x * 


«x 


THE WITNESS: He named categories, and I know we talked about 
one or two people by names. The category that he had in mind was, in 
fact, one woman that was pointed out couldn't see very well. 

TRIAL EXAMINER: Was she the entire category, this one 
employee ? 

THE WITNESS: I think so. I know we discussed her separate, 
and then there was two or three employees that had had heart con- 
ditions, and they were discussed, those as a category. 

TRIAL EXAMINER: As a category. Heart patients, rather than 
a category of employees ? 

THE WITNESS: We talked about the people who had heart pro- 

blems.. As an example, of the area when we was discussing about 
physical incapacity. | 

BY MR. KENNEY: 


- x 


Q. Were there any further discussions of the bargaining about 
making the move? A. Yes. 

TRIAL EXAMINER: About what ? 

MR. KENNEY: Of making the move. 

THE WITNESS: Yes, sir, Mr. Strutz in a couple or three of the 
meetings had invited me to disqualify myself from negotiations, and 
he said he thought that I was particularly bitter at the Company and 


160 that this bitterness quite obviously would not be conducive to reaching 
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| 

an agreement, and I agreed with him that if bitterness bargained 
us further apart, that we ought not to engage in this sort of bargaining. 

And he also announced at this meeting on the 22nd that it had come 
to his attention that in a plant in Richmond, Indiana-- I think it's re- 
ferred to as the Divco Company -- that he knew that the UAW had gone 
in there and had bargained with the Company about making a move, they 
were going to move from an old plant to a new plant in the Richmond 
area, and that the UAW had interested themselves in helping them se- 
cure the land and the financing and items that I didn't know anything a- 


bout, and I told Mr. Strutz I would check on it and report back ata 


\ 
x *x i x 


later meeting; and this I did. 
BY MR. KENNEY: | 
Q. When was the next meeting? A. December 3l._ 
Q. Who attended that meeting for the Company, or who attended 
that meeting, if you recall? A. Well, there was one strange face at 
the meeting. I think that's the first time I met Mr. Logan and Mr. 
Bradnick, Mr. Strutz and Mr. Logan attended for the Company, and I, 
of course, represented the Union along with the bargaining committee. 
Q. Was there any mention of this Divco package or program? 
A. Yes, sir. I reported to Mr. Strutz that I had contacted Mr. Berndt 
in regard to his request on the 22nd, and that Mr. Berndt said he would 
be very happy to come to Anderson and present the entire Divco pack- 


age to the Company if they were interested. 
* *x x 


* * 


| 

BY MR. KENNEY: | 
f 

Q. What was the Company's response to this. A.; The Company 


asked for a recess, and Mr. Strutz and his people left the room, and 
when they came back they said they had contacted Mr. Boren in Up- 
land and it was too late, that just that morning he just hdppened to have 
signed the papers that committed them for the move to Upland. 

Q. Do you recall anything else that was said at this meeting con- 
cerning the move to Upland? A. Of course, this has been a long time 
ago. I don't recall specifically, unless someone refreshes my memory, 


what further was said about the move to Upland. 
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I do know this, that the Company at this meeting also suggested 
that if we were to have a new bargaining committee for the Union, they 
thought that progress might be made, and we discussed the possibility 
of having what I recall a rump committee set up to bargain for the Union 
to find out whether or not there was bitterness on the Union's side that 
was preventing an agreement. 

At this point, we were down to the question of trying to bargain an 
agreement that would cover the employees of the Anderson plant until 
it closed, and as a part of that we insisted that the Company agree, 

number one, and we said this is a must, to discuss the transfer 
rights of the Anderson employees at the time of the move. And the 
Company Said that as long aS we requested them to bargain about trans- 
fer rights as a condition precedent to an agreement, we couldn't have an 


agreement. 


This was said at the l6th, this was said at the 22nd, it was said 


at the 3lst, and it was again said at the January 26. 

Q. When was the next meeting you attended, Mr. Shetterly ? 
A. After the 3lst? 

Q. Yes, after the 3lst. A. I believe it was January the 19th or 
the 22nd, Iam not sure. The latter part of January. 

Q. Did you attend a meeting on January 26? A. Yes. 

Q. Where was that meeting held? A. That meeting was set up 
as a result of a meeting that we had either the 19th or the 22nd, ata 
meeting in the Anderson Hotel, and I think it was January the 19th, al- 
though it could have been the 22nd. 

The Company met with our so-called rump committee. There 
was three members of the Local Union who met and tried to discuss 
and to settle the problem of the interim contract and the plant move 

with Mr. Boren, andI think Mr. McDonald, although 1am not 
certain. 

TRIAL EXAMINER: Excuse me, Mr. Shetterly. The word 
"rump" as applied to a committee or body can sometimes have a very 


bad meaning. Was the Union cognizant and did it acquiesce in this 


special committee that met with Mr. Boren? 
THE WITNESS: Yes, sir, but we also told trem they had no 
bargaining authority. They had the right to go in and explore, to listen 


to proposals, and then come back to the full committee and we would 
have to get an agreement from the committee. 


* * * 


BY MR. KENNEY: 


Q. Who attended this January 26 meeting? A. Mr. Logan, Mr. 
Boren, and Mr. Bradnick for the Company, and I might say that I did 
not remember him, Mr. Bradnick being there, but I found out later that 
he was, and I and Mr. Berndt for the Union. 


| 
Q. Where did you meet? A. In the Federal Mediation and Con- 
ciliation office in Indianapolis. | 


| 
Q. Was a mediator present? A. He was present to open the 
meeting, and then, if I recall correctly, after a few minutes he ex- 
cused himself. | 
Q. Was anything decided at the meeting at which you were pre- 
sent? A. The only thing that decided was that they thought it would be 
advantageous for Mr. Berndt, the Regional Director, and Mr. Logan 
an attorney who represented himself as being either the chief stock- 
holder or representing the chief stockholder, meeting later on that 
day, and I understand they did, and discuss the problem of the UAW 


being recognized as the bargaining agent at the Upland operation, but 
| 


| 
* * * * i 


(Continuing) I was going to finish by saying this was agreed 


there ought to be a meeting later in Mr. Berndt's office, but specifi- 


cally at the meeting that I was at, certain things were said, and one of 
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the things that Mr. Boren made clear at the meeting that I attended and 
did hear, was that number one, it had to be understood that Local 940 
could not bargain for the people in Upland. 

Number two, it had to be understood that Ray Shetterly couldn't be 
the representative that negotiated the contract in Upland. 

And number three, it had to be understood that the people in Ander- 
son would not be given transfer rights as such. 

Q. Mr. Berndt is the Regional Director, is this the Regional 
Director of Region Three UAW? A. Yes, Region Three. 

Q. Now, we have in evidence a series of letters subsequent to 
this meeting. 

Directing your attention to General Counsel's Exhibit 27, did you 
have any part in that letter? A. Yes, sir, I prepared inrough draft 
the answer. 

Q. O.K. But this is the letter signed by Mr. Berndt. A. Yes, 
sir, and he made certain corrections. One of the things -- 

Q. O.K. That's all right, Mr. Shetterly. 

MR. STRUTZ: May Isee it, Bill? 

BY MR. KENNEY: 


Q. Now, were any claims for unemployment compensation filed 


on behalf of the striking employees, Mr. Shetterly? A. Yes, sir. 

Q. Any hearings heard on that? A. Yes, sir. 

Q. Do you recall when the first hearing was? A. I believe it 
was June 2. 

Q. Did you attend this hearing? A. Yes, sir. 

TRIAL EXAMINER: June 2 of what year, Mr. Shetterly ? 

THE WITNESS: 1965. Iam Sorry. 

BY MR. KENNEY: 

Q. Did the Company have a representative at this hearing? 
A. Yes, sir, they hada number of -- they were represented by 
counsel, by Mr. Strutz, and I think their chief witness was Mr. Brad- 
nick. 

Q. Did Mr. Bradnick testify to anything? A. Yes sir. He 
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testified to one thing that gave me some surprise. | 
He testified that all of these claimants at the Unemployment 
Compensation hearing were actually still employees, and he consider- 
ed them so, of The Pierce Governor Company, and he couldn't under - 
stand why they weren’t up at the Upland plant working. 
Q. Did you have any conversation with Mr. Strutz after this? 
A. Yes, sir, in the lobby of the YMCA. I asked Mr. Strutz if this 
was the Company's position, we ought to be meeting and discussing the 
transfer rights; and he said he thought so, that we should have been 
meeting all the time. | 
TRIAL EXAMINER: Mr. Shetterly, was there a reporter at the 
Unemployment Compensation hearing? 
THE WITNESS: Yes, sir. | 
BY MR. KENNEY: | 
Q. Mr. Shetterly, have you tried to obtain a transcript of this 


hearing? A. Yes, sir. Iam sorry. I didnot, but our attorney did. 
Q. Did he getacopy? A. No, sir. | 
Q. Do vou recall any other conversation you had with Mr. Strutz? 
A. When we talked about the meeting, he agreed that we ought to meet, 
and I said I thought the first thing we ought to take up is the retirement 
rights of seven employees who had reached retirement age after the 
strike commenced, and prior to the date that the plan provided for 
ter mination, that is December 1 or 2, 1964, that any person who reached 
65 prior to that date was covered by the plan, and I suggested that one 
of the things we ought to discuss is putting those people on retirement 


pay. 
.. Was such a meeting held? A. Yes sir. | 
Q. When was that held? A. It was either jude t6-or the isda 
I think it was the 15th. | 
Q. Where was this held? A. At the Anderson Hotel. 
Q. Who arranged it? A. Mr. Preston. 
Q. Was Mr. Preston present? A. Yes, sir. 
Q. You discussed the pension problem, the problem of these 


170 


171 
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people on the pension? A. Yes, sir. 
Q. After you discussed that, tell us what was said and by whom. 

A. Well, I then asked if we could continue our meeting on discussing 
the transfer rights of the Company's abandoned employees in Anderson, 
and Mr. Strutz wanted to know if it was still my position that any meet- 
ing that we had concerning the Anderson employees was contingent upon 
their agreeing to discuss the transfer rights and I said that I wanted him 
to understand that although I would not make it conditioned upon that, 


that once we got into such a meeting that was what I wanted to talk about 


Q. What did he say to that? A. He said he would arrange a 
meeting if they decided to meet, through Mr. Preston. 

Q. Did you receive any call from Mr. Preston? A. No, sir. 

Q. Did you have further Unemployment Compensation hearings ? 
A. Yes, sir. 

Q. Doya recall when the next one was? A. I think it was 
June 30. 

TRIAL EXAMINER: Again, 1965? 

THE WITNESS: 1965. 

TRIAL EXAMINER: Let's keep these years in here. Mr. Kenney, 
I want you to pay particular attention to this evidence. It's within the 
10 (b) period, for a change. 

MR. KENNEY: Yes. 

BY MR. KENNEY: 

Q. Did you have any conversation with Mr. Strutz at this meet- 
ing, the Unemployment Compensation hearing? A. The 30th1 did 
have a meeting with him, again asked him for a meeting to discuss the 
transfer of the Anderson employees to the Upland plant. 

Q. What did he say? A. He again said that he would get a hold 
of Mr. Preston if the Company decided to meet. It would be arranged 
through Mr. Preston. 

When was the next Unemployment Compensation hearing, if you 
recall? A. It was in August. I think it was the 17th. 

Q. Did you have any conversation with Mr. Struz then? A. Yes, 
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Q. Tell us what was said. A. Well, substantially, the same 
thing and substantially, the same answer. 
Q. What was substantially the same answer? A. That he would 
contact the Federal Mediation agent, Mr. Preston. 
Q. Now, after the June 15 meeting, were you contasiwa by Mr. 


Preston or any other mediator? A. No, sir, but I called him in re- 
gard to Mr. Strutz' statement that he had -- I think it was on the meet- 
ing of June 2 -- that he had called Mr. Preston and suggested that we 
ought to get together, and I called Mr. Preston to find out if he had, and 
he said, no, sir, he had received no request from the Company to set up 
any meetings. | 
And I called him a couple other times, I don't feral exactly the 
dates, but I do know I called him two times. 


Q. Showing you General Counsel's 28, if I can find it. I show 


you what's in evidence as General Counsel's Exhibit 28. Why did you 
send this letter, Mr. Shetterly ? 
MR. STRUTZ: I will have to object. 
TRIAL EXAMINER: Sustained. 
BY MR. KENNEY: | 
Q. After this August 17 meeting, was there further correspon- 


dence between vou and the Company or its representatives? A. Yes, 
| 


sir. 
Q. Did you have any further meetings with Mr. strutz? 

A. Well, I met with Mr. Strutz in Indianapolis, I and Mr. Cantrell. 
Q. Whois Mr. Cantrell? A. The Assistant Regional Director 

of Region Three. Mr. Berndt's assistant, and it was either one or 

two days before Thanksgiving, I think it was the day before Thanks- 

giving. | 
Q. Where did you meet? A. In Indianapolis. 
Q. Where? A. I think it was at the Federal Mediator's office. 
Q. How was this meeting arranged? A. By conversation with 

Mr. Strutz. | 
TRIAL EXAMINER: This, of course, is '65? 
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THE WITNESS: 1965. Iam sorry. 

TRIAL EXAMINER: You had a lot that went on the latter part 
of '64. 

BY MR. KENNEY: 

Q. O.K. What did Mr. Strutz say when he called? A. Well, 
the purpose of the meeting was to try to effect a settlement of the strike. 
We continued our strike in Upland, of course, and the purpose of it 
was to settle it and at the meeting with Mr. Strutz I made a proposal 
to him. 

MR. STRUTZ: I would like to move that this answer be stricken 
as entirely nonresponsive to the question. What did Mr. Strutz say 
when he called you? 

TRIAL EXAMINER: Well, in a freewheeling resounding of the 
conversation, if you want to restrict it to the normalform, you are en- 
titled to do that. 

Put your question again, Mr. Kenney, or have the reporter read 
the question, please. 

(Question read. } 

TRIAL EXAMINER: Will you please answer that question? 

A. The first thing he said was, “Hello, Ray." 

TRIAL EXAMINER: Well, give us all of it. A. (Continuing) 
Well, I can only tell you the substance of it. I didn't write word for 
word down. 

TRIAL EXAMINER: I understand that. Try to give it as close 
to word for word'as you can. I know you are not going to make that 
goal. Nobody ever does, but you are suppose to try. 

THE WITNESS: Al right. I will try. 

Mr. Strutz said that he would meet me at Indianapolis at about 


10:00 o'clock, thathe was going to be on his way to a vacatibn or a trip. 


He had another couple with him, I seem to recall, and that they were 
on their way South, and that he would meet me there and discuss this 
item I wanted to discuss, and that was regarding the transfer rights 
of the Anderson employees to the Upland plant. 
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TRIAL EXAMINER: Next question. 

BY MR. KENNEY 

Q. Now, at this meeting, what was said at the meeting? 
A. Well, at the meeting -- | 

Q. Who was present, first of all, who was present? A. So far 
as I recall, I think only Mr. Strutz from the Company and myself and 
Roy Cantrell from the Union. | 

If there was someone else there, I just don't remember. 

Q. Tell us what was said. A. Well, I made a proposal and Mr. 
Strutz said that he would, as soon as got back, he would check the pro- 
posal with his people and that he would contact me. | 

Q. What was the proposal? A. The proposal was that -- we 
would agree that on the employees where it was claimed that they had 
medical restrictions, or for that matter, that they were. incapacitated 
in any wav physically, that we would agree to submit those people to an 


examination by competent clinic, and I suggested the Walther 


Clinic in Indianapolis, and that their examination and the results of the 
examination would be based upon the physical condition af a person at 
that age, not whether or not they were good compared to a young person, 
but at that age, what was their physical condition, and that the other em- 
ployees we would simplv go down the list and give them bumping rights 
into the Upland plant and that, number two, that the UAW would be re- 


cognized as the bargaining agent in Upland and that we would negotiate 


| 
an agreement to cover the Upland operation of the Upland plant, the 
| 


working conditions, the wages, et cetera. | 


Q. What was Mr. Stutz' reply to this? A. Oh, ves. One other 
thing, and that our attorneys and actuaries would get together to de- 
termine whether or not there was a fact a shortage in the funds of the 
pension plan and that if there was, the Company was to make it good, 
and if there was not. that that would settle that problem. | 
But the pension matter was still in dispute, would|have to be 


settled. 
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TRIAL EXAMINER: All right, Let's take a five-minute recess 
at this time. 

(Short recess. ) 

TRIAL EXAMINER: The hearing will be in order. 

Proceed, Mr. Kenney. 

BY MR. KENNEY: 

Q. Now, Mr. Shetterly, you said that you made a proposal to Mr. 
Strutz at this meeting. What was his reply to the proposal? A. That 
he would check with Mr. Boren, I guess, he would check with the 
Company and call me back. 

Q. Didhe call you back? A. Yes, sir. 

Q. About when did he call you back? A. It was in December. 

I don’t know the exact date. 

Q. What did he say when he called you back? A. He said that 

he had spoke with Mr. Boren, that there were a number of employees 


in the Anderson plan and Mr. Boren did not want at the Upland operation 
and that would be agreeable to submit their objections to an aribtrator 


for determination as to whether or not -- and let an arbitrator make a 
decision as to whether or not they should go. 

Q. Did he say anything else? A. Yes. He asked me to -- I 
started to give himananswer, and he told me he wanted me to check 
this out with my people that I work for, to make sure, so that he 
would rather I would find out and call him back. 

Q. Was there anything else -- did he say anything else at this 
meeting? A. He may have, but I can't think of it right now. 

Q. Was there any mention of representation in this conversation? 
A. Yes. He again stated that he wanted it understood that Local 940 
would not represent the people in Upland. 

Q. Was there any further contact with Mr. Strutz? A. Yes. I 
called him back to tell him that I had talked with Mr. Berndt concerning 
his proposal in arbitrating the question of the employees that the Com- 
pany might choose to protest, and that Mr. Berndt had said, well, un- 
less we could establish the guide lines or negotiate the authority of the 
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<.coitrator before such an arbitration hearing we certainly wouldn't be 
interested in arbitrating. 
| 
Q. Did you. have another meetingwith Mr. Strutz? |A. Yes, 


| 
in Detroit. | 


Q. About when was that? A. I think it was the third of Feb- 
ruary. It was the first part of February. | 
TRIAL EXAMINER: Are we now in 1966? 
THE WITNESS: '66, yes. 

BY MR. KENNEY: 


| 
Q. Was there any mention made of representation at this 


meeting? A. At the commencement of this meeting, Mr. Strutz want- 
ed it clearly understood that this was an off-the-record meeting, and 
that the Union would not "relate"’ anything that was said during 
the meeting and Mr. Mazey,in behalf of the Union, agreed to that. 
TRIAL EXAMINER: What do you mean, would not relate, would 
not tell it to anybody, or relate it to other negotiations ? What do you 
mean by the word "relate"? 
THE WITNESS: That we would not use it, we would not discuss it. 
BY MR. KENNEY: | 
Q. Who is Mr. Mazey? 


MR. STRUTZ: I am just wondering, yesterday in light of all my 
objections to any evidence introduced with respect to off-the-record 
meetings with representative of the Union, which objections were 
overruled, I did not object to the discussion of the previous meeting 
which Mr. Shetterly just testif ied to in Indianapolis with Mr. Shetterly 
and Mr. Cantrell, which was another off-the-record meeting. 

All these meetings are off-the-record meetings. Now, Mr. 
Shetterly on the stand testifies that this February 3 meeting was an 
off-the-record meeting. I am again going to try gingerly to object to 


something that he testifies admittedly is off-the-record. 
TRIAL EXAMINER: Well, Mr. Strutz, this is the trial of a Fed- 
eral offense, brought by the General Counsel of the National Labor 
Relations Board. | 
| 
He, as I see it, is not bound by any private agreement that might 


32 

have been made between representatives of the Company and the Union. 
True, the parties may have prejudiced their position by such an agree- 
ment, but their agreement about a conversation being off the record 
doesn’t foreclose the General Counsel from using it as evidence and that 
was my reason for overruling that objection. 

That’s my reason for making this statement at this time. Now, if 
you make an obdjection, it again will be overruled. 

MR. STRUTZ: Well. for the record, show that it’s been made 
again, and continues to be made, and is overruled, if you please. 

TRIAL EXAMINER: Yes 

MR, STRUTZ: The problem, of course, which arises under these 
circumstances, is simply this: there is only one way the General Counsel 
could have learned of all these off-the-record meetings, and that's from 
the witness, and here is a witness who is testifying that he agreed to an 
off-the-record meeting and then immediately disclosed the nature of the 


meeting to the General Counsel. 


General Counsel didn’t imagine that these meetings occurred. He 


had to find out about them from somebody. 
TRIAL EXAMINER: Mr. Strutz, the short answer is, what of it? 
Go ahead, Mr. Kenney. 
BY MR. KENNEY: 

Q. O.K., Mr. Shetterly. My question was, was there any mention 
made of representation at this meeting? A. Yes, sir, but first I would 
like to say this is the only off-the-record meeting that I engaged in with 
the Company. 

Q. Well, apart from that, Mr. Shetterly. A. O.K. The answer 
to your question is yes, the representation was discussed. 

Q. O.K. What was said, and by whom? A. Mr. Strutz asked 
Mr. Mazey if there would be any problem about getting a new Local 
number assigned to the Upland plant if agreement was reached. 

Q. Was any agreement reached at this meeting? A. No, there 
was not. The only agreement that was reached was that it would be ad- 
visable for us to meet again and that Mr. Mazey assured the Company 


that whatever he agreed to he would be representing the International 
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Union, and obviously approval of the International Union would be given 
to any agreement that he reached. | 
Q. Had there been any further meeting between the) Union and the 
Company? A. Not to my knowledge. There has been a couple tele- 
phone calls. 
* 


x * ! cd 


CROSS-EXAMINATION 
BY MR. STRUTZ: 
* 


* * x * 


Q. Calling your attention to a meeting which you testified took 
place in Indianapolis, at or about Thanksgiving time of 1965, between 
the attorney for the Company, Donald Strutz, Mr. Cantrell, and Mr. 
Shetterly, in the Federal Mediator's office, I will ask you at whose in- 
vitation did this meeting take place? A. At the Union's. 

* 


* * * * 


Q. Now, with respect to the meeting of the 26th which you at- 


tended, with Mr. Berndt at Mr. Preston's office, you'd discussed the 
Company -- strike that question, please. 
The Union's proposals for a new contract. On Item Three, you 
said that the Union proposed that the UAW be recognized/as the bargain- 
ing agent. I will now ask you as the bargaining agent for'whom? A. The 
only pian we were talking about on the 26th, and that was the Upland plant. 
* * * * 


TRIAL EXAMINER: Now, what is the date of that meeting? 
THE WITNESS: The 26th. | 
TRIAL EXAMINER: Of what? | 
THE WITNESS: January '65. } 
TRIAL EXAMINER: All right. | 
BY MR. STRUTZ: | 
Q. Well, at the time you made the proposal when you stated that 
the UAW would be recognized, were you talking simply about the Inter - 
national being recognized at Upland? A. Mr. Strutz, again these 
specific proposals were discussed at Mr. Berndt's office between Mr. 
Logan and Mr. Berndt, and it's the very thing that you raised an objec- 
tion to a while ago about being hearsay. | 
TRIAL EXAMINER: Don't you worry about his objections or 
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my disposition of them. Your function here is to simply answer the 
question. 
THE WITNESS: And I answered it to the best of my ability, we 


did not specifically negotiate. 
x xu 


«x «x *« 


BY MR. STRUTZ: 

Q. Acommittee, a bargaining committee, and did you tell me 
approximately how many Anderson employees would be transferred if 
such agreement could be reached at this meeting in Thanksgiving of 
1965? A. I told you that I could only guess, that I insisted that every- 
body be offered the opportunity and that it was my best guess that there 
were a number of employees working at the Muncie plant that would 
accept, in my judgment and -- 

TRIAL EXAMINER: Did you say Muncie plant? Is that where 
the operations were ? 

THE WITNESS: No, they have a lot of them have got other jobs. 

TRIAL EXAMINER: Well, this is the first I've heard about a 
Muncie plant. Were you talking about men who were on Strike and 
working temporarily in Muncie? 

THE WITNESS: Yes. 

TRIAL EXAMINER: I wish yu would sav so. I understand that. 
Go ahead. 

BY MR. STRUTZ: 

Q. Continued. A. And that there were a certain number of 
people still drawing strike benefits, and I was sure they would want to 
come, that there were other emplovees that were working in some 
Indianpolis plants and their benefits and their wage structure, their 
fringe benefits were of sucha magnitude that I thought they would not 
quit, but again, I didn't know, and there was some Anderson, there was 
some people working in Anderson plants, the file shop, Delco Remy, 
Guide Lamp, and again, I don't know, but I did insist that everybody 
be given the opportunity and I told you that I thought that there would 
be approximately 40-some people that were still drawing strike bene- 


fits that I was sure would accept, there were some in the area that 
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probably because of their physical problem, I wasn't sure what would 


happen to them when they went through the clinic to establish their 
physical ability to be able to work; and that there were a number of 
people working in Muncie that were working in plants where the fringe 
benefits were probably low enough that they would all want to come 
back, and I think that at one time we were talking in terns, in general 
terms of40 people in Muncie you wuld probably want, and 40 people 
in Anderson that you might not want, and quite a number of people that 
we would have to yet find out. 
But again, I haven't canvassed the people. I don't know that those 
numbers are even close to being accurate, and I insist that everyone 


be asked, be given the opportunity. 
* * * 


BY MR. STRUTZ: 

Q. Following your offer to bargain an intertim agreement on Dec- 
ember 16, 1964, did you in fact enter into negotiations with the Company 
concerning an interim agreement? A. You gave us a proposal on 
December 16 that had about nine or ten different points that was designed 
to cover an interim agreement. 

We responded to those on the 22nd. I mean, yes,on the 22nd. 

Q. Now, was this proposal given to you in writing? A. Yes, Sir. 

Q. Do you have a copy of this proposal? A. Yes, sir. Here you 
are, sir. 

Q. Mr. Shetterly, you have handed me a paper entitled "Synopsis 
of Company Proposal Made to Union Wednesday, December 16," and I 
will ask youwhen you received this synopsis. A. Typed up, I received 


it about, oh, a couple days later, one or two days later, but I received 


it in writing. my note made, December 16. 
Q. I notice on the typewritten copy of the Company proposal that 
there is some writing in biack ink "Shop Rules & Discipline” I believe 
it says. Did you put that writing on there? A. That's my writing. 
* 


“ x * | * 
| 
(The document heretofore marked 
Respondent's Exhibit No. 2 for 
identification was received in 


evidence.) 
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CROSS- EXAMINATION (Continued) | 
Q. Well, prior to my making this proposal as you recall making 
the following proposal to me and to refresh your memory I now refer 


to the meeting of December 16, 1964 when you returned from your tele- 


phone conversation with your legal advisors in Detroit, do you recall 


at that time telling me that if we were to arrive at an interim contract 
once the Company had decided to make the move to Upland that if we 
were to arrive at an interim contract it would have to be on the following 
terms and conditions: Number l, reinstatement of the old contract for 

a specific period of time except: 

a. Specific provision for no plant removal during life of contract 
except by mutual agreement. 

b. Substitute Preston agreement on layoff and seniority phase of 
Article IV. 

c. Substitute Shetterly's proposal on Articles II, I, V, and X. 

d. Agency shop clause to be changed to Union Shop upon repeal of 
State Right to Work Law. 

e. Reinstate Pension Plan, except: 

(1) Increase benefits to future retirees by $l. 45 per month per 
year, and total disabled by $2.90 per month per year. And under that 
provision: 

(a) Under pension plan leave unanswered legal questions regard- 
ing funding; and, 

(b) Company to agree from time of reinstatement not to take ad- 
vantage of stock appreciation. 

TRIAL EXAMINER: Is that the end of your question? 

MR. STRU TZ: No, sir. 

TRIAL EXAMINER: Go ahead. 

BY MR. STRUTZ: 

Q. (Continuing) And Number 2, settle all grievances on record. 

3. Company to reimburse UAW for November insurance pre- 
miums paid by Union. 

5. I beg your pardon -- 
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4. Company to reimburse retirees for insurance premiums de- 
ducted from checks. 
5. Company to agree to pay committee for all earennie time 


prior to expiration of contract whether lost or not lost time from job. 


6. Probationary employees laid off or terminated before acquiring 
seniority at the start of the strike be given date of original hiring as 
seniority date, after probationary time is exceeded; that is, they will 
be given credit for time lost due to strike; and finally, | 

7. All seniority exployees on payroll at time of strike to be re- 
instated without loss of rights. 

End of question, F A | i 

My answer will have to be that I remember making/such a pro- 
posal. ! do not know on which date. x | t 

MR. KENNEY: "Yes, sir. ian sorry. The actual move is not 
in any way alleged having been made that the Company having refused 
to bargaining about the making of the move. We do feel that the evi- 
dence shows that they refused to bargain about the effects of the move 
on the employees. 

TRIAL EXAMINER: Well, that was well before February 25. 

MR. KENNEY: Yes, sir, this was through December. 

TRIAL EXAMINER: And as a matter of fact the next bargaining 
session after the beginning of the 10 (b) period as I recall was some- 
where in June. 2) 

MR. KENNEY: The next time there was a necting of the parties, 
yes, sir. | 

TRIAL EXAMINER: At which time whatever that meeting contain- 
ed it contained, that was the evidence. | 

MR. KENNEY: ves; sir. | 

TRIAL EXAMINER: *** | 

Now, that does come into the 10 (b) period inas I recall it con- 


tinued refusal by Mr. Boren to accept the wholesale transfer of the 


employees who had been at Anderson. Now, if there is evidence of that 
| 
within the 10 (b) period it might contribute to a finding here, so I think 
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that is proper but hold it down to that. 
«x * * * * 


MR. KENNEDY: Yes. sir. General Counsel proposes a stipula- 
tion that on an exhibit to be marked General Counsel's Exhibit Number 
40 which is a list of employees that under the heading of "Platwide 
Seniority-Bargaining Unit” there are 186 names listed; that these 186 
names -- people were employees of Pierce Governor Company at Ander - 
son on October 31, 1964 and were members of Local 940 of the UAW; 
further that under the heading of Probationary employees" there are 
listed over 100 employees and that these employees were all laid off on 


the date listed opposite their names. That's the extent of the stipulation. 
MR.STRUTZ: So stipulated. 
x bd « 


* * 


MR. KENNEY: Sir, I would like to propose one more stipulation, 
namely that there were continuous collective bargaining agreements or 
collective bargaining agreements between the parties from 1942 through 
the ending of the last contract in 1964. 

TRIAL EXAMINER: Any problem about that? 

MR. STRUTZ: No problem. 

TRIAL EXAMINER: So stipulated. 

« * * 


* *x 


MR. STRUTZ: We can stipulate that the contracts effective 
October 30, 1955 and effective October 30, 1958 are binding between 
the same parties and are executed in the same form and fashion as the 
most recent contract effective October 30, 1961. 

TRIAL EXAMINER: Doesn't that go back far enough for your 
purposes, Mr. Kenney? 

MR. KENNEY: Yes. 

TRIAL EXAMINER: That stipulation will be taken. 

* * * * 


RAY SHETTERLY 
a witness recalled by and on behalf of the Respondent, having previous- 
ly been sworn, was examined and testified further as follows: 
TRIAL EXAMINER: Mr. Shetterly, you have been sworn and you 


are still under oath in this proceeding. 
DIRECT EXAMINATION BY MR. STRUTZ: 
* * * 


BY MR. STRUTZ: 
Q. Mr. Shetterly, I show you what's been marked/for identifi- 
cation as Respondent's Exhibit Number 20 which is apparently photo- 


static copies of onghand minutes or notations made by you and furnish- 
ed to the Company in response to its subpoena duces tecum and the total 
number of 25 pages and I ask you if this in fact is the photostatic 
copy of all of the minutes of all of the negotiating or bargaining com- 
mittee meetings which were held by and between Local 940, UAW-CIO 
and The Pierce Governor Company commencing on or about September 
1, 1964 and continuing through January 22, 1965? A. Well, I will have 
to answer it this way, Mr. Strutz, it's the only set of minutes, notes 
that I have. | 


* x * | * 
(Thereupon, the documents hereto- 
fore marked Respondent's Exhibit 


No. 20 for identification were re- 
ceived in evidence.) | 
x *x | x 


Circuit Court Room, Grant County 
Court House, Marion, | Indiana, 
Wednesday, March 2,'1966 


LEROY V. BRADNICK 
a witness called by and on behalf of theRespondent, being first duly 
sworn, was examined and testified as follows: | 
DIRECT EXAMINATION | 
BY MR. STRUTZ: | 

Q. Will you state vour full name, please? A. LeRoy V. Brad- 
nick. | 
Q. And your address, Mr. Bradnick? A. 9 Bradnick Drive, 
Anderson, Indiana. | 
Q. Where are vou employed? A. Pierce Governor Company, 
Incorporated. | 

Q. What is your present capacitv? A. Vice-president. 
298 Q. How long have you been employed by Pierce Governor 
Company? A. Since 1937, except the war years. | 
Q. And what is your present capacity? A. Iam responsible 


for the engineering, quality control, and labor relations. | 
* * * * | * 
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BY MR.STRUTZ: 


Q. Mr. Bradnick, I call yur attention to a series of collective 
bargaining meetings held between the Company and the Union and the 
negotiating committee, commencing on September 1 of 1964, and I ask 
if you were in attendance at any of those meetings. A. Yes, sir. 

$11 Q. Did you, in the course of the attendance of these meetings, 
make handwritten notes of the proceedings of the meetings? A. Yes, 
sir. 

Q. What did you do with these handwritten notes after you had 
made them? A. I prepared reports of each meeting for our people. 
Q. And did you cause these to be typed? A. Yes, right. 

Q. And do they accurately reflect your handwritten notes of the 


meeting? A. Yes, to the best of my knowledge and belief. 
x =x * x 


* 
374 Q. What happened next? A. Well, then, on the 6th of November 


at noon, the union people went on strike about noontime. 
= x x * * 


388 MR. STRUTZ: During the recess counsel for the complainant 
Union and counsel for the General. Counsel and counsel for the Respon- 
dent would submit a joint stipulation of facts as follows: Their physical 
condition of the plant at Anderson, Indiana had deteriorated to a point 
where the continued operation without proper repair and remodeling 

389 created unsafe and unhealthful working conditions which the Union 
requested be remedied. This resulted in the Union demand that a failure 
to repair the unsafe conditions of the plan with twelve days’ notice 
thereof would become the subject of a right to strike health and safety 
grievances for the duration of the proposed labor agreement. 

TRIAL EXAMINER: Can you put a date on that? What was the 
date when the demand was first made? Mr. Shetterly? 

MR. SHETTERLY: September 1. 

MR. STRUTZ: September 1, 1964. 

TRIAL EXAMINER: All right, thank you, gentlemen, I think this 
is a splendid effort. Now, let’s get on. 

MR. STRUTZ: I didn't add the next part. Yes, such strike must 
be approved by the Regional Director of the UAW-CIO. 

TRIAL EXAMINER: All right, we have it. 

Now, proceed, Mr. Strutz: 


BY MR. STRUTZ: 
* x * * 


Q. When was the next meeting held? A. December 16. 
Q. Who was present? A. You andl, Mr. Shetterly and the Com- 
mittee, Mr. Preston, Mrs. Jean Jarvis. | 


Q. Now, in order to avoid wasting of time I will ask you only 
questions concerning what occurred at this meeting after the Court 
Reporter left. I understand there is in evidence a recordjof the meet- 
ing up to and including the time she was there so will you tell us what 
occurred after the Court Reporter left of significance? A. Mr. Shetterly 
responded that he would have to check with his superiors and legal ad- 
visers before he could answer and decide anything on the statement made. 

Q. Are you talking about the statement that's on record with the 
Court Reporter? A. Yes, the statement on record. | 

Q. What happened after the Court Reporter left? A. He proposed 

that we arrive at a contract for some specified time which he re-- 
ferred to as an interim contract until such time as we made the move. 

Q. Did he propose any terms of such contract? A. Yes, he did. 

Q. Can you tell us what those terms were? A. One, reinstate 
the old contract for a specific period of time. Under that specific pro- 
vision for no plant removal during the life of the contract except by 
mutual agreement; (b) Substitute Preston agreement on layoff and sen- 
iority phase of Article IV; (c) Substitute Shetterly's proposal on Art- 
icles II, III, V and X; (d) Agency shop clause to be changed to Union 
shop upon repeal of State Right to Work Law; (e) Reinstate pension plan 
except increase the benefits to retirees by $1. 45 per month per year and 
to the disabled by $2.90 per month per year and (a) under that, under 
the new pension plan, leave unanswered the Legal questions regarding 
the funding, and (b) the Company is to agree from time of reinstatement 
not to take advantage of the stock depreciation. 

Item 2, settle all grievances on record. Item 3, Company to 
reimburse UAW for November insurance premiums. paid by the Union. 
Four, Company to reimburse retirees for insurance premium deducted 
from checks; and five, Company to pay all committee for all bargaining 


time prior to the expiration of the contract whether lost or not lost time 


from the job. 
| 
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Saturday will go as straight time except Saturday, October 24, when 

the plant worked and this is to be time and a half. Six, probatio- 
nary employees laid off or terminated before acquiring seniority at the 
start of the strike be given date of original hiring as seniority date. 
Seven, all senority employees on payroll at the time of the strike be re- 
instated without loss of rights. 

Q. Is that it? A. That was their proposal. 

Q. Did the Company repond to Mr. Shetterly's proposal for an 
interim contract? A. Yes, we then made a proposal which subsequent- 
ly was typed and given to Mr. Shetterly and Mr. Scott so it would be a 
matter or record. 

Q. Is this the proposal that is presently in evidence? A. Yes, 
it is; synopsis of Company proposal made to Union Wednesday, Decem- 
ber 16. 

TRIAL EXAMINER: What Exhibit number is that? 

MR. KENNEY: It's Respondent's 2. 

MR. STRUTZ: Respondent's 2. 

TRIAL EXAMINER: All right. 

BY MR. STRUTZ: 

Q. Was anything else of substance discussed at this meeting ? 

A. Only we agreed to meet December 22. 

Q. Did such a meeting take place? A. Yes. 

Q. Were you in attendance at this meeting? A. No, I was not. 

Q. When was the next meeting at which you attended? A. Dec- 
ember 31. 

Q. Who was in attendance on the meeting of December 31? A. Mr. 
Strutz, Bradnick, Logan, Mr. Shetterly and the committee, Mr. Preston 
and Mayne, Federal Mediation and Conciliation Service. 

Q. In capsule form can you tell us what occurred at this meeting? 
A. So far as negotiations were concerned, very little. The Mediator 
suggested that we have new faces on both sides, that we were getting 


no place and making no progress. We did discuss Article IV on senior- 


ity and after going through it Mr. Shetterly expressed staisfaction and 
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tentative agreement to Article IV. | n 
Q. Was anything said at this meeting with respect to the removal 
of the plant? A. Yes, at this meeting my recollection is Mr. Shetter- 
ly suggested having Mr. Berndt meet with us and the committee and 
see if the committee would buy the Divco package that the Union 
had given Divco at Richmond, Indiana. 
Q. Did Mr. Shetterly described the Divco package? A. No, he 
indicated the best I recall that there were some concessions given by 
Divco or by the Union to Divco and some help to help them out of their 
problems down there but nothing specific. | 
Q. What was the Company's response to this offer of Mr. Shetter- 
ly's? A. The Company's response was that we would haye to check to 
see how far the negotiations, et cetera on the move had gone and we 
would give an answer after the lunch recess. 
Q. Did the Company give such an answer? A. Yes. 
Q. What was it? A. We have progressed too far ih our negotiati- 


ions with contractors and so forth to cancel our plans but we would be 


happy tohear Mr. Berndt on any subject that he had to discuss. 
* * * * | *« 


399 Q. Now, what was the next meeting after December 31 meeting? 
A. January 9. | 
400 Q. Who was in attendance? A.. Mr. Strutz, McDonald and myself, 
Mr. Carl Parker, the International Representative and the bargaining 
committee and Preston. | 
Q. What was the substance of this meeting? A. Mr. Parker didn't 
want to bargain an interim contract. He wanted to bargain on the pay 
rates, et cetera, at the Upland plant. | 
Q. What was the Company's response to Mr. Parker's demand ? 
A. Well, the Company's response was that we were not obligated to 
bargain the pay rates for the Upland people; that the Upland people had 
the right to choose their representative. 
TRIAL EXAMINER: Will you let him finish his answer. Prove 


their what? 
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THE WITNESS: I don't know actually, I don't think -- 

TRIAL EXAMINER: 1 asked you to finish your answer, you said 
that the Company representative, I don't think you identified him, said 
that you would not bargain pay rates for the Upland employees because 
the Upland employees had to choose their own, then you stopped. 

THE WITNESS: They had the right to chose their own represen- 
tation. 

TRIAL EXAMINER: Who said that? 

THE WITNESS: Our Attorney. 

TRIAL EXAMINER: Mr. Strutz? 

THE WITNESS: Yes. 

TRIAL EXAMINER: All right, go on to the next question. 

BY MR. STRUTZ: 

Q. Were there any employees at Upland at this time? A. I don't 
think there were at that time. 

Q. Was there anything else said about a contract at Upland at 
this meeting? A. Ido not believe So. 

Q. Was there anything else of any significance said at this meet- 
ing by representatives of either the Union or the Company? A. Mr. 
Parker insisted on going on down the seniority list and discussing 
person for person who was going to Upland and who was not going to 
Upland. We had no information on how much business we would have 
at Upland, we had no plant at Upland, how much help we would need. I 
think that was the only other item of importance discussed. 


Q. Was there any bargaining consummated at this time concern- 


ing the transfer rights of any of the employees from Anderson to Up- 
land? A. Well, we offered consideration to all the Anderson employees 
who wanted to go to Upland and if they were hired at Upland they would 


be given their seniority. 

Q. Was there any offer made concerning the separation pay? 
A. Yes, we offered separation pay for those who wanted to go but 
could not go or didn't choose to, that were not selected. 


Q. Was there anything else said at this meeting concerning 
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transfer rights of employees from Anderson to Upland or representat- 
ion of employees at Upland by the Union? A. I do not think so. , 


TRIAL EXAMINER: I may have missed this. Is Mr. Parker 


another representative of the UAW? | 
THE WITNESS: Yes. | 
BY MR. STRUTZ: ! 
Q. When was the next meeting held? A. November or January 


19, 1965. 


= | 
Q. Were you in attendance? A. Yes, I was. 


Q. Who else? A. Yourself, Mr. Shetterly, Mr. Mayne of the 
Federal Mediation and Conciliation Service. 

Q. Bargaining committee there? A. And the bargaining comm- 
ittee, yes. | 

Q. What of significance was said or done at this mreting ? A. At 
this meeting we arrived at 1:30 but the committee didn't t make themselves 
available until 4:45 and we talked back and forth with Mr. Mayne until 
about 4:45. after the arrival of Mr. Shetterly and the committee it was 
agreed that further negotiations were useless between the committee and 


the Company representatives and Mr. Mayne went back into the subcom- 


mittee idea of unofficial bargaining by members of the Union and other 
members of the Company excluding the legal advisers and mvself and 
Mr. Shetterly. | 
Q. And were such subcommittee meetings subsequently held? 
A. Yes, they were. | 
Q. Do vou know who represented the Union and who represented 
the Company in these subcommittee meetings? A. The Company was 
represented by Mr. Boren and Mr. McDonald and possibly others. I 
do not have the notes on who represented the Union. I wasn't 
present, of course. 
Q. Is this the last bargaining committee meeting that you attend- 
ed? A. Yes, sir. | 
Q. Did you attend any subsequent meetings with representatives 


of the Union? A. Yes. 
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Q. And what was the next such meeting you attended? A. I 
attended a meeting at Indianapolis January 26. 

Q. Where was this meeting held? A. At the Federal Mediator's 
office. 

Q. Who was in attendance at this meeting? A. Mr. Boren, 
Mr. Logan and myself, Mr. Preston was there and started the meet- 
ing off and left, Mr. Berndt, the Regional Director, Mr. Shetterly. 

Q. IN a capsule what was the substance of this meeting? A. Well, 


until noontime when I left it was a general discussion of the problem 


and what could be done to solve it. There were no negotiations, it was 


more of a discussion nature the things that were said -- 
Q. Anything of any significance said, Mr. Brasinick? A. Well, 
Mr. Shetterly said that we must recognize the UAW-CIO at Upland, we 
must go through the seniority list and bargain each person and who why 
they are unsuitable or he suggested the clinic rule on the physical capa- 
405 bility of certain people. He didn’t expect us to take all people. He 
said that we must negotiate a contract for the new plant. 
Q. Anything else? A. Well, there was some threats -- I don't 
think -- 
Q. No, let’s skip the threats, let's stick to the negotiations. 
A. There was no negotiations, this was a statement I think of what we 
must do. 
TRIAL EXAMINER: Did the Company make an answer to Mr. 
Shetterly’s request for a contract and recognition for the Upland plant? 
THE WITNESS: Yes, we contradicted these statements that we 
were not obligated under the law to do this and then Mr. Shetterly, 
Mr. Boren and I excused ourselves at noontime and I understand Mr. 
Berndt and Mr. Logan talked subsequently that same day. 
410 CROSS-EXAMINATION 
BY MR. KENNEY: 
418 Q. Now then, don't your notes: for Devember 16) sir, on ae 2, 


* 


the second paragraph from the bottom, don't these notes reflect that 
Mr. Strutz said that the Company would not recognize Local 940 as the 


420 
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bargaining agent if the Company moved to a new plant unless the 
majority of the employees in such a plant by majority electipn chose 
UAW-CIO? A. Yes, sir. 
Q. And didn't Mr. Strutz, infact, say that? A. To the best 
of my reporting ability, yes. | 
Q. How about to the best of your memory, Mr. Bradnick? 
A. Well, quite a bit was said. Let me look here. 1 will agree that 
Mr. Strutz said as I quoted here in substance. 
Q. Didn't Mr. Strutz also say consideration for employment at 
such new plant would be given to each of the present employees who 
apply onan individual basis? A. Yes, sir. | 
O. Now, veterrine to the rieeting on December 31, Mr. Brad- 
nick, isn't it a fact you told the Unipn that Mr. Boren had already given 
the go ahead to the contractor and that the contractor would start build- 
ing on Monday, January 4, 1965? I say you, I refer to the Company, 
not you. A. Yes, I did say go ahead, however, this was verbal. 
Q. Didn't you make the announcement to the Union that -- didn't 
Mr. Strutz, as a matter of fact, make the announcement to the union 
that the contractor was to start building on Monday, Janmary 4? A. Yes. 
Q. Did Mr. Shetterly say that the reinstatement of the pension 
plan and the guarantee of the transfer of all employees was the main 
consideration of the Union, second paragraph from the bottom? A. Yes. 
Q. Didn't Mr. Shetterly ask you how many jbbs there would be 
at Upland and how many had been promised to Upland? A. Yes. 
Q. The Company didn't tell him, did they? A. The Company 
didn't know. We told him that there were none promised to the town 
of Upland and there wasn't. | 
Q. The Company reiterated rather its position that the indivi- 


dual employees at Anderson would have to apply at Upland? A. The 

Company said that the employees could apply at Upland : and would 

be given consideration and seniority if hired. | 
Q. If hired. 
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TRIAL EXAMINER: He said it, go ahead. 

BY MR. KENNEY: 

Q. Iam not sure whether the record reflects it, Mr. Bradnick, 
but just to be sure didn't Mr. Logan attend this December 31 meeting ? 
A. Yes, I think the record reflects it. 

Q. As well as Mr. Strutz? 

MR. STRUTZ: He so testified earlier. 

BY MR, KENNEY: 

Q. Now, referring to January 9, Page 2 thereof, isn’t it a fact 
that Mr. Strutz said that the present employees of Pierce Governor 


wauld be considered for employment if they presented themselves at 


Upland? Didn’t he further say that the Company was not required by 


law and would not bargain on the pay rate at Upland? A. Are you quot- 
ing from any specific place? 

Q. Second paragraph on Page 2. A. Would you read back what 
his question was ? 

(Question read. ) 

A. Yes, Sir. 

Q. Didn't Mr. Parker demand to bargain transfer to Upland start- 
ing at the top of the seniority list and going down it man for man? 

A. Yes, sir. 

Q. And didn't Mr. Strutz refuse? A. Yes. 

422 Q. Isn't ita fact, Mr. Bradnick, that on January 19 you told the 
Union that there would be no further production at Anderson? A. No, 
sir. 

Q. Referring to the first page, paragraph 4, isn't it a fact that 
you said the Company advised the Mediator that it would be economical- 
ly unfeasible to continue even limited production at Anderson and that 
the Company expected to sell the property, expected it to be razed and 
expected it to be used for another type of business? A. This was an 
ultimate, an ultimate. 

Q. Did you tell the Mediator this, Mr. Bradnick ? 

TRIAL EXAMINER: Mr. Kenney, if it's in there tell the witness 
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to read it. Ask him a question. If you are not satisfied with his 
answer offer his document. | 
BY MR. KENNEY: 
Q. Mr. Bradnick, directing your attention to Paragraph 4, does 
that paragraph reflect you told the Mediator what I have just read to 
you? A. This is not all that we told the Mediator. We did tell the 
Mediator that we could not operate two plants. We naturally wanted 
to run the plant we had, we didn't have a plant any place else. We 
wanted to run that plant until we had a new plant built. 
Q. Mr. Bradnick, first -- 
MR. KENNEY: First I move that be stricken as not responsive 
to the question, that answer be stricken. 
TRIAL EXAMINER: No, the motion is denied. The manner of 
your questioning you created that. I submitted a suggestion to you to 
make it easier to see what is objectionable, what's responsive, and it 
makes it easier for me to rule but if you don't want to follow my sug- 
gestion you just have to take what comes. 
BY MR. KENNEY: 


Q. Now, Mr. Bradnick, I will repeat my question. | Did you tell 


Mr. Mayne, as a matter of fact the Mediator, that the Company did not 
feel it was economically feasible to continue limited production in 
Anderson, that they expected to sell the property, expected it to be 
razed and the site to be used for another type of business? A. That 
message was given to the Mediator either by myself or Mr. Strutz or 
both of us but it's out of context with the other discussion. 

TRIAL EXAMINER: Well, Mr. Bradnick, suppose you leave it to 
your counsel to restore the context. 

THE WITNESS: Yes, sir. 

TRIAL EXAMINER: Did you say so? 

THE WITNESS: Yes, sir. 


* * 


BY MR. KENNEY: 

Q. Now, referring to the meeting of January 26, 1965, isn't it a 
fact that Mr. Berndt insisted on recognition of Local 940 at Upland? 
A. Yes, I think that's true. I would like to have a copy if I may so I 
can follow. 

Q. Isn't it a fact that Mr. Logan said that the Company was under 
no obligation to recognize 940? A. At Upland, yes. 

* = = * * 

REDIRECT EXAMINATION 

BY MR. STRUTZ: 

Q. Mr. Bradnick in response to counsel's questions concerning 
a statement made on December 31, did you respond that Mr. Leland 
Boren had given the contractor a verbal go ahead? 

TRIAL EXAMINER: I think he so testified. 

MR. STRUTZ: That's what I thought he said. 

THE WITNESS: I think that you gave him -- you passed this 
information on. We got the information from Mr. Boren that there had 


been a verbal go ahead with a contract to be signed at a later date. 


rd = x * * 


BY MR. STRUTZ: 

Q. All right, and when in fact did the contractor begin construc- 
tion, if you know? A. January, Monday, January 4. I think they 
started the foundation. 

Q. All right, now, with respect to the question which counsel 
asked you concerning your minutes of the meeting of January 19, he 
asked for you to comment on your discussion or of the Company's 
spokesman's discussion with the Federal Mediator. Would you explain 
the context in which your observation or the Company spokesman's 
observation was made to the Federal Mediator with respect to limited 
production at Anderson? A. The Federal Mediator was talking about 
the Union being unable to accept the fact that the plant was moving out 
of town and his question was was it within the realm of possibility to 
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indefinitely operate two plants, some of it at Anderson and some of it 

at Upland, and our response was no, after we had this plant built in 

Upland in May or June or as it ended up September, then we would 

have no -- it would be economically unfeasible to operate both of them. 
At that time the plant would be razed possibly or the building sold 

or disposed of in some other way. | 
* * * 

JOSEPH E. McDONALD | 
a witness called by and on behalf of the Respondent, being first duly 


sworn, was examined and testified as follows 
MR. KENNEY: Before we get this witness on I wonder if we 

could enter into a stipulation on the number of employees in the new 

plant. 


* » x * x 


MR. KENNEY: Yes, sir. General Counsel will prapose the fol- 
lowing stipulation: That for the weeks we will list the number, we will 


list the numbers of production and maintenance employees in the hour- 
ly paid payroll at Upland, Indiana for The Pierce Governor Company. 
Those numbers being for the week ending July 4, 1965, 125 employees: 
July 11, 1965, 153 employees, July 18, 1965. 180 employees, July 25, 
1965, 197 employees; August 1, 1965, 212 employees. | 
That prior to the week ending July 4, 1965 Pierce Governor Com - 
pany at Upland did not have more than 153 employees during any one 
week and that after the week ending August 1, 1965 there were always 
at least 190 production and maintenance employees in the hourly paid 
payroll per week. Up to the present time. 
MR. STRUTZ: At Upland. | 
TRIAL EXAMINER: Why are you giving mea stipulation based 


on these dates? What about prior to July 4, what was the situation? 
I know you stipulated there were not more than 150 but what was the 
course of employment at Upland in the beginning ? when were there 
employees first there? | 


437 


52 


MR. KENNEY: Hired at Upland I believe, sir, the first ones were 
in February although I didn't check that out last night. 

TRIAL EXAMINER: Well, you know your case and you are doing 
what you think is appropriate. I am not going to question it. That's 
your concern. 

MR. STRUTZ: I will so stipulate to the portion of the figures 
read into the record by Mr. Kenney up to the part where he said that 
after the 1st of August 1965 there were at least 190 hourly paid produc- 
tion and maintenance employees on the payroll of The Pierce Governor 
Company at Upland, Indiana, which I understand to be the end of the 
stipulation. 

* x « 

DIRECT EXAMINATION 

BY MR. STRUTZ: 

Q. Will you state your name, sir? A. Joseph E. McDonald. 

Q. Where do you live, Mr. McDonald? A. Upland, Indiana. 

Q. And your capacity with The Pierce Governor Company, Inc. ? 
A. Treasurer and assistant secretary. 


Q. I call your attention to December 22, 1964. Now, I will ask 


you if on December 22, 1964 you attended a meeting of the bargaining 


session of the Company with the Union. A. I did. 

Q. And who was present at this meeting? A. Yourself, Mr. 
Leland Boren and the bargaining committee and Federal Mediators 
Mr. Preston, Mr. Mayne and also Mr. Shetterly. 

* * * * * 

Q. Now, Mr. McDonald,in capsule form can you tell us what of 
substance occurred at this meeting? 

* * * * * 

A. Well, as I said you once again reiterated the tentative plans 
of the Company to move, reiterated your offer to bargain on such a 
move, which again was refused and then as I recall it Mr. Shetterly 
brought up some 12 to 15 points stating that these were his demands 
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if the Company did move. I know that one of the big things you brought 
out in the intent of the Company to move was one of the points which 
was of primary interest to me was the move was not final} yet because 


of a loan commitment and being in the final end it was important to me. 


i 
| x 


* * fal * 


438 Q. Did you attend any subsequent meeting or meetings with repre- 


sentatives of the Union and the Company? A. Yes. | 


Q. Do you recall the next meeting that you attended ? A. I be- 
lieve that I was present at another meeting at which Mr. +- to which 
439 Mr. Bradnick has already testified to. Unless I am!  eatgtaben the 
next meeting that I was at that he hasn't referred to was in January 
which was termed a sub-committee meeting. 


MR. STRUTZ- I wonder if I may interrupt my own Wl itness? I 


| 
| 
have gotten slightly beyond myself in these questions | 
TRIAL EXAMINER: Just bring yourself back on your next ques- 
tion. | 
BY MR. STRUTZ 
Q. Mr. McDonald, I would like to return for a moment to the 12 


to 15 proposals which you testified about concerning an interim agree - 
ment. Were these the same proposals which Mr. Bradnick testified 
about which were made by Mr. Shetterly at the December 6 meeting? 
A. Substantially the same, yes | 

Q. All right, thank you. Now, returning to the next meeting which 


I believe you paraphrased as a sub-committee reey A. Yes, this 


is right. 


Q. When were these sub- committee meetings held that you 


attended? 


* * * * 


THE WITNESS: As I recall January 20, 21 and 22 of 1965. 

BY MR. STRUTZ: 

Q. Do you recall who was in attendance at these sub- committee 
meetings? A. Well, at the first meeting in attendance was myself and 
Mr. May, John May, and for the Union there was -- 
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TRIAL EXAMINER: Has Mr. John May been identified here? 
Who is he? 

THE WITNESS: Vice President in charge of manufacturing. 

TRIAL EXAMINER: All right. 

THE WITNESS: (Continuing) Car! Marley, William Schuck and 
Virgil Warrum, if I remember correctly. 

TRIAL EXAMINER: Are those last three persons employees? 

THE WITNESS: They were hourly employees, yes. 

TRIAL EXAMINER: All right. 

BY MR. STRUTZ: 

Q. Now, were these same personnel in attendance at all three of 
the meetings that you testified to? A. No, sir. 

Q. Who attended the subsequent meetings? A. Well, on the 21st 
meeting myself, Mr. Leland Boren, and then I believe Mr. Earl Hiday 
substituted for Mr. Marley on the Union. 

Q. And then how about the third meeting? A. The same as the 
second. 

Q. And were there any Federal Mediators in attendance at these 
meetings? A. At the last two, Mr. Preston, I believe. 


Q. Now, can you tell us in capsule form what, if anything,.of sub- 


stance occurred at these three sub-committee meetings? A. At the 
first meeting considerable time was spent seemingly convincing the three 
members of the bargaining unit that the Company really had intentions 
of moving the plant. This was our first approach. They started on it 
wanting to discuss the contract and we tried to clear the air once 
as to whether there was any doubt in their minds that the Company was 
going to move event to the extent of volunteering to take them to Upland 
to see the progress. We then after having that you might say finalized 
we progressed on then, discussing what could be done in the way of an 
interim contract and also what could be worked out if anything in regard 
to moving the people to Upland, and I can remember distinctly that they 
were very insistent that we would take the seniority list and discuss 


each and every person on this list as to whether they would want to move 
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to Upland with the Company, that is, and I remember the three people 
on this sub-committee and two of the three said under no circumstances 
regardless of what rate of pay was offered or anything would they be 
wanting to transfer to Upland, and I said well, it seemed ridiculous in 
light of this to me to go down a whole list of 180 and maybe hurt some 
people's feelings by saying we don't want them and then debating it when 
they may not even want to go in the first place. | 

And I believe that was about the substance of what we accomplished 
at that meeting. 

* x 

BY MR. STRUTZ: 

Q. During these meetings was there any discussion of severance 
pay in connection with an interim contract? A. This was discussed at 
the second meeting at which time through the Federal Mediator we made 
a proposal that -- and I am sorry but I can't remember all the points in 
it. I do remember that one of the points was that we would immediately 
declare the plant closed thus enabling these people to draw unemploy- 
ment compensation. 

Number 2 that we would go to the Federal Unemployment Service 
and arrange to try to relocate jobs, something -- I think it was referred 
to at that time as the Studebaker System that had been followed in South 
Bend in order to get other jobs and that we would attempt to work out 
some severance pay and we also thought that there was some money 
ithat could 


over and above what would be needed in the pension plan 


| 
possibly be used for this. | 


444 Q. To be used for what purpose? A. Severance. 
Q. Approximately how much money did you estimate was in the 
pension plan in excess of that that needed to fund the plant? A. I be- 
lieve if I remember correctly that there was a considerable amount in 
excess of $100,000 over and above and it may have even/run over that. 
Q. Now, in what context was this offer made to the sub-committee? 


A. As I say it was made at the sub-committee meetings to the Federal 
| 
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Mediator and to the sub-committee members and as I recall it this was 
made before lunch and I believe that they said that they wanted to dis- 
cuss it -- 


Q. Was it made asa condition of obtaining anything from the sub- 


committee? A. No, I don't think other than what we were trying to 


reach was an agreement. 

Q. What kind of an agreement? A. Onan interim contract. 

Q. To cover the employees at what location? <A. Well, at Ander- 
son until the time the new plant was completed at Upland. 

« = « x « 

Q. Now, did you in fact attend any subsequent meetings with 
representatives of the Union? A. Yes, in June of 1965. 

Q. And do you recall who was in attendance at this meeting ? 

A. Well, you were, I believe, of course, myself, and if I recall Mr. 
Van Sise and then there was Mr. Silvers and Mr. Scott, Mr. Shetterly 
and Mr. Preston. 

Q. Do you recall the substance of this meeting? A. Basically, 
this meeting was called to discuss certain pension problems in regard 
to the contract. 

Q. Do you recall what those problems were and what was said 
about them? A. Well, there was one paragraph, of course, there 
were -- I shouldn’t say it that way. There was a definite section in 

the pension agreement which was part of the contract relating 
to termination of the contract, and there were certain basic steps out - 
lined in here that had to be followed when the contract was terminated. 

TRIAL EXAMINER: Wait a minute, you were talking about rights 
that arose under the old pension plan? 

THE WITNESS: Right, there were certain people that were en- 
titled to retirement. 

TRIAL EXAMINER: All right, that’s sufficient. 

BY MR. STRUTZ: 

Q. Was there anything else of significance said at this meeting 


by either party? A. Yes, after the busines on the pension matter was 
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disposed of Mr. Preston asked if there was any further progress on 
the negotiations between the Union and the Company and, of course, it 
was stated that there had been no meeting. | 

Q. Was there anything else said? A. Not without being able to 
refer to what sketchy notes I have. | 

Q. Did you make notes of this meeting? A. I made notes of 
them up to the point where Mr. Preston objected to my taking notes. 

Q. Do you have those notes with you of the June 15 meeting? 
A. Yes. 

MR. STRUTZ: I wonder if the witness could be -- | 

TRIAL EXAMINER: The witness may look at the notes and then 


put them away and then let's have some more testimony. | 


Proceed, Mr. Strutz. 
BY MR. STRUTZ: | 
Q. You have just looked at your notes of this wieetings Mr. Mc- 
Donald. Does it help to refresh your memory? A. Yes, it has, 
Q. Would you care to continue with your testimony ? A. I think 
the most pertinent thing, remarks that were made at this meeting was 


that after the question was asked what progress was being made Mr. 


Shetterly stated, well, they were still carrying ona strike not as effec- 
tively as they hoped for or hoped would be and he further stated that 
there was only about 75 employees left on the picket line and that only 
about 50 percent of them would be interested in going to Upland. 


There were no further arrangements made for any meetings. 


Q. Was there any further negotiation at this time? A. No, not 


to my knowledge. 
Q. To the best of your recollection is that everything that 
occurred at this meeting? A. Yes, sir. 
* * * 
CROSS EXAMINATION 
BY MR. KENNEY: 


* * 
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Q. And can you tell us from your recollection possibly how many 
employees the Company had by the end of March operating in Upland? 
These are production employees. A. By the end of March? 

Q. Yes. A. No, I wouldn't want to say with any definite answer. 
The best of my recollection it would have been less than 100. 

Q. Probably less than 100 by the end of April? <A. I believe so. 

« « x * * 

THOMAS D. LOGAN 
a witness called by and onbehalf of the Respondent, being first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. STRUTZ: 

Q. Will you state your name, sir? A. My name is Thomas D. 
Logan. 

Q. And what is your address, Mr. Logan? A. My home address 

is 1031 Kensington Boulevard, Fort Wayne. 

Q. What is' your capacity with The Pierce Governor Company? 
A. Iam now what they have called the general or corporate counsel. 

Q. And how long have you served as corporate counsel for The 
Pierce Governor Company? A. Well, I have been doing what I am 


doing now for The Pierce Governor Company. I am a general practi- 


tioner really, but I handle these corporate affairs for the Company and 


I have been handling them in that capacity I think for two or perhaps 
three years; perhaps three years. 

TRIAL EXAMINER: That would go back to about the beginning 
of '64? 

THE WITNESS: It would be more like five years then, Ithink. 
I think like '61, something like that. 

TRIAL EXAMINER: All right, you are in private practice but 
this is one of your clients? 

THE WITNESS: Yes. 

TRIAL EXAMINER: All right. 


BY MR. STRUTZ: | 

Q. Now, in connection with your services which you have rendered 
to The Pierce Governor Company, did you have occasion to meet with 
representatives of the Union on January 26, 1965 in Indianapolis? 

A. Yes. 


| 
* * * | 
Q. Who attended the meeting, Mr. Logan? 
* * * x x 
THE WITNESS: Mr. Leland Boren, Mr. Bradnick!was there on 
behalf of The Pierce Governor Company and Mr. Berndt, Mr. Raymond 
Berndt and Mr. Ray Shetterly were there on behalf of the International 


Union, United Auto Workers, and there was a member of| the Mediation 


Service named Preston. 
BY MR. STRUTZ: 
Q. Did you take any minutes at this meeting? <A. No. 


Q. Did you subsequently prepare any memoranda or minutes 
reflecting what happened at the meeting? A. Not at this meeting, no 

Q. Can you tell us in capsule form what transpired at this meet- 
ing? A. I think so. The meeting opened at Indianapolis at the office 
of the Mediator, I think around 10:00 o'clock or so. I initially at the 


meeting announced that my purpose in being there was not -- and I 
understood it to be -- was not in order to negotiate anything and I ex- 
plained that I had never read the Union contract and was not in a posi- 
tion to represent the Company with respect to any matters; that you 
were gone to Florida was one of the reasons I had assumed they called 
me to come, and that I was not prepared to make any commitments 
respecting any matters concerning labor negotiations at all, but that I 
had been the attorney that had been making some effort to restore order 
on the picket line and that I was anxious to discuss or nieet with a view 
toward trying to minimize that difficulty, but that as respects to binding 
the Company on labor negotiations I had no authority and knew nothing 
about it. | 


| 
Would you like me to then narrate what transpired after that ? 
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Q. Yes, sir. A. Well, following that Mr. Shetterly -- we con- 
versed about a number of things and Mr. Shetterly then explained in 
some detail to both Mr. Berndt and myself and I had the notion that 
Mr. Berndt was somewhat naive also about the circumstances in the 

background of the strike. Mr. Shetterly explained in some detail 
the history of the thing. We talked about the difficulty and it became 
quite heated. 

TRIAL EXAMINER: Mr. Berndt is a regional director of the 
UAW, isn't it? 

THE WITNESS: Yes 

TRIAL EXAMINER: Go ahead. 

THE WITNESS: (Continuing) Mr. Berndt indicated that he 
thought nothing much was being accomplished and suggested that per - 
haps he and I privately -- There was a discussion there also about a 
majority sharehcide rand Mr. Baren ic dicated that he was the majority 
shareholder and they asked Mr. Rothberg of our office to come down, 
but Mr. Rothberg didn’t come because I felt so I could perhaps speak 
for him, and the meeting sort of broke up I thought on sort of a con- 
fused note. 

I don't remember any particular demand. There were a number 
of threats. We didn’t get anywhere in the morning. 


Now, I think it broke up short of noon somewhere. 


Q Were there any agreements reached at this meeting? A 


Well, Mr. Berndt and I agreed that we would meet in his office after 
lunch. 


x = 


BY MR. STRUTZ: 

x « * * x 

Q. Now, calling your attention to the meeting which you said 
you and Mr. Berndt agreed to have in his office after lunch, did this 
meeting take place? A. Yes. 

Q. And can you tell us in narrative form as you have done con- 


cerning the contents of this meeting what was said by Mr. Berndt and 
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what was said by you? A. Mr. Berndt and I first approached the strike 
difficulty and the difficulty that there had been on the picket line. 

x x x x * 

THE WITNESS: (Continuing) We then talked about the advisa- 
bility of somehow the Company and the Union arriving atia termination 
of the differences of opinion at least some sort of a peace. 


| 
I explained again that I was not in a position to talk about particu- 
| 


lars and he explained that he was not either. 

He pointed out he was not the bargaining committee. 

We agreed though that we would explore ona purely personal 
basis between he and I and that I would not repeat what he said and he 
would not repeat or deliver the communications which I delivered to 
him as respecting our conversation in the hope that we might come up 
with something that might at a later time we could present in a mutual 
fashion to both of our sides and we then started talking about that. 

He said that he thought that anybody in our business should have 
a United Auto Workers Union in the automotive field. He said that he 


thought that the issues that had been at the bargaining table were sub- 


stantially inflamed by the personalities involved and that the matters 
which were being discussed were perhaps not essentially in the heart 
of issues that were there. | 

He indicated to me and I agreed that the economic area of Up- 
land was of an economic make-up different and some distance from 
Anderson and to talk in terms of or let this thing bog down in terms 
of transfer rights if there were any was a mistake. | 

He thought that the important thing was representation by some 
local of the United Auto Workers. I said I could see the) advantages of 
United Auto Workers representation and suggested we explore some- 
thing along that line, keeping in mind that it was relatively academic 
to talk about transfer rights because he was of the viewjin that very 
few of the Union employees at Anderson would care to come up anyway, 
and we then talked about the possibility of a contract without transfer 
rights with a new and unaffiliated local union completely on a different 
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basis, and he handed me then -- called his secretary in and handed me 
a form of a contract which he said that had been done with respect to 
a plant up at Huntington, Indiana and asked me to take that home and 
look it over and I said I had never read a Union contract before in my 
life but if this was a way out I certainly felt that in the interest of the 
shareholders and certainly I felt as though I had a responsibility to the 
board that I would investigate that possibility and the meeting broke up 
I would say around 3:30, I would say I was there an hour and a half or 
so and I took the contract home and studied it and that was the end of 
that meeting. 

BY MR. STRUTZ: 

Q. Now, subsequent to your meeting with Mr. Berndt did you do 
anything in connection with his suggestion? A. Yes. You want me 
to answer ? 

Q. Yes, sir, A. Well, I went back and conferred with the people 

at Upland and others about the anticipated wage scales and eco- 
nomic environs that we would anticipate having there and I took that 
back to the office together with the contract which Mr. Berndt had 
given me that had been used when they set up the local at Huntington 
and I studied those things together and I frankly wasn't able to make 
too much out of the whole thing. 

He called me I think a day or two later and asked me to senda 


letter confirming to him our conversation and I expressed to him again 


that I had no authority to represent the Company, that these were pure- 


ly explorations between himself and myself to see if we could agree on 
something that we could mutually present to the parties that had drifted 
apart and he agreed that the matter was wholly confidential and person- 
al between himself and myself; then I followed by outlining the thoughts 
which we had expressed I thought rather general terms in that letter 
which is in evidence. I forget the date of it. 


* x x 
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| 
| 
Q. It's under date of January 28, 1965 and it’s General Counsel's 


Exhibit No. 23? A. Yes, that was the communication that I sent fol- 


lowing that telephone call on that day or perhaps the day before. 


x * * * 
| 
Commissioners Court/Room, 
Grant County Court House, 

Marion, Indiana, | 


Thursday, March 3, 1966. 


| 
| 

Pursuant to adjournment, the above-entitled matter came on for 
further hearing at 9:00 a.m. | 
| 
| 


BEFORE: 
SIDNEY D. GOLDBERG, ESQ., Trial Examiner. 


(SAME AS HERETOFORE NOTED.) 


APPEARANCES: | 
| 


ADDITIONAL APPEARANCE: 


THOMAS D. LOGAN, ESQ., Indiana Bank Building, 
Fort Wayne, Indiana, on 
behalf of the Respondent. 
* * | 

DONALD F. STRUTZ | 

a witness called by and on behalf of the Respondent, being first duly 

sworn, was examined am testified as follows: | 

DIRECT EXAMINATION 
BY MR. LOGAN: 
Q. Tell us your name. A. Donald F. Strutz | 


Where do you live? A. 10434 Covington Road, Fort Wayne. 


Q. 
Q. How are you employed? A. I am an attorney, 
Q 


With respect to The Pierce Governor Company how have 
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you been employed? A. I have served as labor counsel for The 


Pierce Governor Company for approximately five years. 


Q. From the period of October, 1964, down through January 19, 


1965, would you generally state what your duties were? A. Well, my 
duties were to conduct negotiations on behalf of the Company with the 
UAW-CIO. Generally beginning on September 1 of 1964 and through 
January 19, 1965 I attended all meetings between the bargaining com - 
mittee, the UAW-CIO and the Company. 

Q. What was the net result of all those meetings when you got 
around to January 19, 1965? A. Well, by January 19, 1965 the nego- 
tiations had reached a point where the Federal Mediator had suggested 
that we formal negotiators withdraw and the negotiating be passed on 
to a sub-committee. This was done and this marked the end of the for- 
mal negotiations between the Company and the Union. 

= * x x 

BY MR. LOGAN: 

Q. Going back then to the testimony you spoke about the sub- 
committee and then you went to Florida in mid January or January 20. 
Following that time did Local 940 ever ask you or the bargaining com- 
mittee of Local 940 ever ask you to meet with them again? A. I had 
no further contact with the bargaining committee of Local 940 after 

January 19, 1965 either directly or indirectly. 

Q. Did anybody else ever ask you to meet with respect to the 
labor matters at Pierce after that January 19 meeting? A. The next 
contact which I had with a representative of the International was held 
sometime in the month of June, 1965, and this contact was with Mr. 
Shetterly. 

Q. Would you tell us, please, how that came about and what 
happened? A. The Company and the Union were involved in unemploy- 
ment comp hearings at Anderson resulting from the claims of some of 
the strikers for unemployment compensation. During the recess in one 


of these hearings Mr. Shetterly said to me that he thought it would be 
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a good idea if we got together and I told him I thought it would be too 
and he said he would like to talk about the pensioners who had become 
of age under the retirement plan of the expired contract and I told 
him that I would be happy to meet with him at any time that the Federal 
Mediator called to set up such a meeting. | 
I further told Mr. Shetterly that I had had no contact with nor had 
I heard anything from the Federal Mediator from the last meeting of 
the bargaining committee on January 19, 1965 until this date in June 
when we were talking together in Anderson. | 
Q. Did you have a meeting then in June pursuant to that conversa- 
tion? A. Yes. | 
Q. When and where did that take place and who was there? A. 
Well, subsequent to my discussions with Mr. Shetterly in Anderson I 
received a call from the Federal Mediator, Mr. Preston, who set a 
meeting for June 15, 1965 and he informed me as Mr. Shetterly had 
that I was to have people there who were competent to aaeee the re- 


tirees under the expired pension program. | 

If my memory serves me correctly, and I did not Keep notes of 
this meeting, the Company was represented by myself, Joe McDonald 
and I believe Mr. Vandenbark of the pension consultant plan but Iam 


not certain whether Mr. Vandenbark was there. AsI recall the Union 


was represented by Mr. Shetterly and the members of the pension com- 


mittee. 
Q. Now, very briefly in a sketchy fashion tell us what happened 
at that meeting. A. We discussed the retirement status of several of 
the employees of The Pierce Governor Company at Anderson, Indiana 
who had come of age from the time of the strike until the date of the 


meeting. 
Q. What, if any, other subjects were discussed at the meeting ? 

A. If I recall it correctly, Mr. Shetterly raised the question about 

transfer rights of employees at Anderson to the Upland plant and I 
think if my memory is correct we talked generally about the 


| 
situation with respect to the employees at Anderson and the situation 
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generally at Upland. I think he raised the question. 

Q. Was the subject of recognition discussed? A. I don't recall 
the subject being raised concerning recognition. If you are speaking 
about recognition at the Upland plant I don't recall that being discussed. 

Q. That’s what Iam speaking about. You don't recall it? A. 

I don't recall it being discussed. 

Q. Were members of the bargaining committee there? A. No. 

Q. Any matters of wages and conditions of employment discussed ? 
A. I don’t recall that any conditions of employment were discussed. 

Q. Subsequent then to that meeting of June 15 when, if at all, did 
you have a later meeting? A. The next meeting which I had was held 
the day before Thanksgiving in 1965. 

Q. Would you tell the Court, please, how that occurred, who was 
present, what happened? A. The meeting was prompted by a telephone 
call from Mr. Shetterly who called me at my office in Fort Wayne and 

asked me if I would be available for a meeting in the Federal 
Mediator’s office with him and with one or more of the representatives 
of the International. 

I said that I would and I asked him to check with Mr. Preston and 
ask Mr. Preston to arrange for the meeting. I suggested that a con- 
venient time would be the day before Thanksgiving because I would be 
on my way on a short trip and I was going through Indianapolis and it 
would accommodate me if it could be held on that day. 

Mr. Preston called and set the meeting for the morning of the 
day before Thanksgiving which would have been a Wednesday in Novem- 
ber. 

Q. What subjects were discussed generally, in a very sketchy 
fashion what happened? A. AsI recall Mr. Shetterly was there with 


Mr. Cantrell. I believe it was Mr. Cantrell of the International. They 


discussed the subject of recognition at Upland and of the transfer of 
employees from Anderson to Upland. 

Q. Now, was the bargaining committee present? A. No, Mr. 
Shetterly and Mr. Cantrell and Mr. Preston and myself. 
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| 
Q. Was this discussion of recognition with respect to Local 940? 
A. No, the discussion of recognition was recognition of the International 


at Upland. As a matter of fact, I specifically asked whether or not it 
would be possible if we came to an understanding if'a new local 
could be established at Upland and I was told that it could be, that we 
could have a new local at Upland and that if we entered into an agree- 
ment it would be through the new local. 
I was further told that all we were doing this day was trying to 
establish the ground rules and that if we could agree on the ground 
rules that then this new local at Upland would have its bargaining com- 
mittee representing the employees at Upland and that these employees 


at Upland would have to determine the terms of the contract. 


We couldn't negotiate a contract at Upland at this meeETe but 
only the ground rules which would underlie future negotiation of a con- 
tract at Upland if and when we recognized the International as the bar- 
gaining agent for the employees at Upland. | 

Q. Now, does that pretty well cover my question asking you to 
describe in a sketchy fashion what transpired at that meeting around 
Thanksgiving of 1965? A. I would say it does. It's not complete. We 
talked also of transfer rights of employees at Anderson..| In trying to 
lay the ground rules for what we would consider to be recognition at Up- 
land we discussed which employees at Anderson would be transferred 
to Upland and what would happen to those who were not transferred. 

Mr. Shetterly's position was that he thought that we ought to offer 
employment to all employees at Anderson who wanted to come to Upland 
and that if the Company questioned the physical ability of any employee 


to meet the required standards for employment at Upland that this ques- 
tion should be resolved by an independent clinic and he said he knew of 
one in Indianapolis that he had worked with that he thought would be fair 
and he thought that this should be the only criteria for determining 
which employees would be offered employment at Upland. 
I countered by saying that I thought in addition to this that there 


were certain substandard employees who were not either able or willing 
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to produce a reasonable day's work and that I thought that those employ - 
ees, that there should be some objective standard for determining which 
of those employees should be asked to come to Upland. 

Mr. Shetterly asked me how that could be done and I said, well, I 
thought the only way it could be done would be through an independent 
arbitrator. 

Mr. Shetterly didn’t accept that suggestion but indicated that he 
would confer with his superiors and would let me know later whether 
or not such a program could be worked out with respect to the eligi- 
bility of these so-called sub-standard employees. 

We tried to guesstimate the number of employees who might be 

interested in coming. 

Q. What did he say about that and what did you say? A. Well, 
Mr. Shetterly, if I recall correctly, his guess was that if we eliminated 
the employees who had reached retirement age by this time and if you 
eliminated those employees who didn’t pass the physical qualification 
and if you eliminated those employees who wouldn't want to come any 
way because they had gotten other employment, other jobs, if you 
eliminated those employees who wouldn’t want to move from Anderson 
to Upland perhaps we were talking 40 or 50 employees who would ulti- 
mately be affected and might ultimately be transferred from Anderson 
to Upland. This was his best guess. 

= * * x * 

Q. Later on after that did you have a subsequent or later meet- 
ing with any members representing the International? A. Yes. 

Q. How did it occur and who was present ? 

TRIAL EXAMINER: And when. 

THE WITNESS: Well, chronologically Mr. Shetterly and I talked 
on the phone after the meeting on the day before Thanksgiving in Indian- 


apolis. We discussed further our relative positions towards recogni- 
tion of the International at Upland and Mr. Shetterly informed me that 


if the Company persisted in its position that some employees would 
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| 
have to meet objective standards in order to be given transfer rights 
that the Union would not agree. ! 

He said that he did not feel that the Union would | agree. He 
said that he did not feel and that his superiors did not feel that this was 
a matter that could be determined by an arbitrator, so the question be- 
tween Mr. Shetterly and me as far as recognition was concerned was 
still open pending some agreement on the transfer of those employees 
at Anderson who wanted to go andI might say this, and I left his out 
inadvertently, that we also talked at this meeting in Indianapolis in 
Mr. Preston's office. 

Q. This is the meeting around Thanksgiving in "65? A. The day 
before Thanksgiving. I would like to go back to that for a moment be- 
cause I left out this other subject that we talked about. | 

We further talked about severance pay for any of those employees 


who did not come from Anderson to Upland. 


Q. My question was when did this meeting in February take place, 
who was there and how did it occur that it took place? A. Mr. Shetter- 
ly called me in January of 1966 and said, "I think that it would help all 
of us if we could meet with Mr. Mazey," Mr. Emil Mazey who was 
secretary-treasurer of the International at Solidarity House in Detroit 
and that perhaps we could come to some understanding with respect to 
recognition of the International at Upland and I concurred with him that 
such a meeting might be advantageous. | 

Mr. Hearing Examiner, I didn’t keep any notes on any of these 
meetings and as I am recalling this there is some other information 
that comes back to mind. : 

Do you mind if I jump back to the meeting in Thanksgiving to get 
this in chronological order? I remember something else that was said. 

TRIAL EXAMINER: Of course, one of the purposes of having 
independent counsel doing the examining is that counsel guides the wit- 
ness. This is nothing but the old unfortunate narrative testimony. I 


guess we can't help it. Go ahead. | 


To which meeting do you wish to advert? 
THE WITNESS: (Continuing) I would like to go back to the Thanks- 


giving meeting because in my previous answer that was all that was dis- 


cussed and there was one other subject discussed that I hadn't mentioned. 

TRIAL EXAMINER’ Very well 

THE WITNESS: (Continuing) All right, at the Thanksgiving meet- 
ing Mr. Shetterly discussed with me the advantage of recognition of the 
International at Upland and he stated to me that the obvious advantage 
was that the majority of our customers, by ours I mean The Pierce 
Governor Company customers, were organized by the Inte rnaticnal, the 
UAW, and that by virtue of their having their employees and their 
members in these various plants that they could exercise economic 
sanction or boycott if they chose and thus it would be economically ad- 
vantageous for us to recognize the International and to enter into nego- 

tiations at Upland to avoid these economic -- 

TRIAL EXAMINER: Are you trying to see if I recognize a veil of 
threat when I hear it? 

THE WITNESS: No, sir, it was more than a veil of threat, it was 
a direct threat of boycott. 

BY MR. LOGAN: 

Q. Are you finished now describing in narrative form the events 
which occurred at the Thanksgiving, 1965 meeting? A. Yes. 

Q. May we then go back to my question as to this February meet- 
ing now, how it occurred that it happened and when it happened. A 
Mr. Shetterly called in January and asked if I could meet in Detroit. 
He asked whether or not Mr. Boren was available and I said I would 
find out whether Mr. Boren was available to meet. 

We set a meeting, I believe, on February 4 which was ona Friday 
for a meeting in Mr. Emil Mazey’s office. 

Q. Who was present? A. Mr. Mazey was present, Mr. Shetter - 
ly, Mr. Berndt and myself. 

Q. Was the bargaining committee present? A. No. 


71 


Q. Was there any demand for recognition by Local 940? A. 
No, we discussed again the possibility of recognition of the 
International at Upland. | 


| 
Q. I see. Well now, would you tell the Hearing Examiner, please, 


in brief, sketchy narrative fashion what transpired at that meeting ? 
A. Mr. Mazey did most of the talking and he outlined the situation and 
prestige of the International, indicated that it was a very wealthy and 
powerful union, indicated that he thought that it would be advantageous 
for The Pierce Governor Company to recognize the International at 


Upland and to avoid the possibility of a boycott of our products. 
I told him that I agreed that it would be a good thing for the Com- 
pany if we could buy peace and that I would lend my best efforts to this 
| 


end. 
Mr. Mazey stated that he was waiting for an offer ‘from the Com- 
pany of a package proposal and I said that I was surprised to hear that 
he was waiting for an offer, that I had hoped by my coming there that I 
would receive such an offer, a package offer from the International. 
He said, "No, you have got the shoe on the wrong foot. The offer 
has to come from the Company." 
I said, "I am sorry, I am not prepared to give you an offer, I was 
prepared to receive an offer." | 
So after much discussion we decided that it would be advantageous 
to have another meeting. He was disappointed that Mr. ‘Boren had not 
been able to attend the meeting and I explained that Mr. Boren 
had been involved in some sales matters which he considered he could 
not avoid and I indicated that I would see that Mr. Boren was in attend- 
ance at the next meeting if it were scheduled at Solidarity House in 
Detroit. | 


Q. What was your capacity at this meeting ? A.) I was labor 


counsel for The Pierce Governor Company. | 
Q. Did you have authority to speak for them ? A. Yes, and I so 
| 
| 
| 
| 
| 
| 


told Mr. Mazey. 
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Q. Now, have you finished describing in a narrative fashion the 
events which occurred in the February meeting in Detroit ? A. Yes,!I 
am satisfied that I have in capsule form. 

Q. Covering then the period from, say, after the termination of 
the negotiation session on January 19, 1965, up through February of 1966 
has there ever been an occasion when you have refused to meet with the 
Union with respect to any of their demands? A. Well, I had never re- 
fused to sit down and meet. I think the letters between Mr. Shetterly and 
myself which are'in evidence will indicate the basis upon which I was 
willing to meet 

Now, I think those letters speak for themselves. I have never re- 
fused to meet with Mr. Shetterly. 

Q. Have you ever received a demand to meet with the bargaining 


committee of Local 940 during that period of time? A. We have 


not been contacted by anyone asking for a meeting with the bargaining 


committee of Local 940 since January 19, 1965. 

Q. Has there been any demand for recognition by that bargaining 
committee for Local 940 between that time? A. No. 

TRIAL EXAMINER: Except as it may be reflected in the corre- 
spondence. 

THE WITNESS: Yes, there have been no oral contacts with anyone. 

“ « * * * 

RAY SHETTERLY 

a witness recalled by and on behalf of the General Counsel, having pre- 
viously been sworn, was examined and testified further as follows: 

TRIAL EXAMINER: Mr. Shetterly, you are still under oath in this 
proceeding. 

THE WITNESS: Yes, sir. 

DIRECT EXAMINATION 
BY MR. KENNEY: 


* x 
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Q. Now, referring next to the pre-Thanksgiving meeting in 1965, 
Mr. Shetterly, could you tell us what was said about transfer rights? 
A. Well, we discussed -- we asked the Company, rather. if they would 
agree to giving the employees of the Anderson plant transfer rights It 
is true as Mr. Strutz testified that I did agree in behalf of the International 
Union that the people who were determined by a competent clinic to not 
be physically able to work then we would have to negotiate something to 
take care of them in the way of severance pay, but so far as their trans- 
fer rights were concerned we wanted them to be asked. [If it turned out 
that they were not physically able then of course that would have to be 
the determination, but we made it abundantly clear that we wanted them 
to be asked. | 

Q. Mr. Strutz have any reply to this, Mr. Shetterly ? A. Well, 
Mr. Strutz' position had been all through -- | 

MR. STRUTZ: I am going to object to stating my position. 

TRIAL EXAMINER: I am going to stop you right there, Mr. Shetter- 
ly. It's all right to be as emotional as you want to in bargaining, but not 


in testimony. 
THE WITNESS: His answer was that the Company was not obli- 
gated, not legally obligated to recognize any of the people nor to 
negotiate transfer rights, that they did not exist. ! 


| 
* * x baal 


CROSS- EXAMINATION | 
BY MR. STRUTZ: | 
Q. Mr. Shetterly, when did the membership of 940 pass the motion 


to take a strike vote? 


* * * * x 


| 
THE WITNESS: I said it would have had to have been in October 
but I don't know the date. 
TRIAL EXAMINER: The answer is he doesn't inane 
BY MR. STRUTZ: | 
Q. Then was a strike vote subsequently taken? A Yes. 
| 
| 
| 
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MR KENNEY: Sir, Iam going to object again. Twas cut off on 
this because it was irrelevant 

TRIAL EXAMINER: Well, that’s enough of it. 

MR. STRUTZ. He opened this on his rebuttal. He's asked all 
these questions. 

TRIAL EXAMINER: No, he asked some questions about background, 
constitutional law of the UAW. It’s interesting. It's unimportant. There's 


been no question up to this point but that there's a strike. You haven't 


attacked the strike as illegal. 
MR. STRUTZ: No. 
TRIAL EXAMINER: That's out of the case. 


Now, that's enough of it. Any other questions? 


BY MR. STRUTZ: 

Q. Now, Mr. Shetterly, was Local 940 in existence at the time of 
the election at Anderson, Indiana in 1941, the election of Pierce Governor 
employees in Anderson, Indiana ? 

MR. MILES: To which I object. 

TRIAL EXAMINER: How is that relevant? Pierce Governor made 
contracts with 940, the last contract was with 940 and the International. 
As an expert in labor law you must be aware of the fact that very often 
the International organizes the plant and turns the servicing of the con- 
tract over toa local. It’s irrelevant. The objection is sustained. 

BY MR. STRUTZ: 

Q. Mr. Shetterly, did you ever request a meeting with The Pierce 
Governor Company to meet with the negotiating committee of Local 940 
and representatives of the Company from January 19, 1965 to June 15, 
1965? 

MR, MILES: Just one moment. 

TRIAL EXAMINER: Yes, just a moment. 

MR. KENNEY: I am going to object. This wasn't covered on 
direct examination. 

TRIAL EXAMINER: It was covered in this case extensively. 1 
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don't know that it's proper rebuttal. It isn't something that was raised 
in defense particularly. I think there is plenty of evidence on the point, 


written and oral, so that if this witness answers that question we are 
just going to go into a long hassle of cross-examination on it. 

MR. STRUTZ: Well, if the Hearing Examiner please, in argument 
before you counsel for General Counsel attempted to show that the Com- 
pany was refusing to bargain with Local 940. I simply asked this, and if 
my memory is faulty, please correct me, but I think there is a void in 
the record. | 

TRIAL EXAMINER: Isn't that your legal position that you are not 
obligated to bargain with Local 940 and the UAW for the present employ- 
ees? | 

MR. STRUTZ: Yes, at Upland, correct. ! 

| 


* * * * x 


MR. STRUTZ: I should also like to show that this Ee there was no 
request made to bargain with Local 940 from the period of January 19, 
1965 to June 15, 1965. | 

TRIAL EXAMINER:* * * ! 

The objection is overruled. | 


* * * * * 


| 
THE WITNESS: Between the dates of January 19 and up to but not 
including June 2 I did not ask the Company for a meeting* * * 


* * *x * 
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August 25, 1965 
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Nas ov Bacrtorsa Noumsaa oy Woaxeas Emriored 
Pierce Governor Co., Inc. 
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Upland, Indiana 
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inher exqaalastion, give full name, including local name and number) 

United Automobile, Aerospace and Agricultural 

a 

P code) Telephone Ne. 
ME 4-7554 


& Fol Name of Party Filing Chary (f 
International Union, 


Implement Workers 9 i 
State, and ZI 
Indiana 

Coantitecet Unit (To be filled in when charge 


4 Address (Street and bomber, city, 
1701 West 18th Street, Indianapolis, 
of Which It Ie an Affiliate or 
Zonal Union, United Automobile Aerospace 


a Full Nome of Netious! or Intaraotienal Leber Orgasisation 
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[declare that I have read the above charge and that the statements are true to the best of my knowledge and belief. 
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Attachment To 
G. C. EXHIBIT NO. 1(a) 
Cre. Bee 


| 
That the employer refused to bargain with the representative of 


his employees concerning employment at the employer's Upland, Indiana 
plants; | 
That the employer refused to bargain by falsely and fraudulently 
pretending to bargain for their Anderson, Indiana plant at times when 
the employer had closed such plant and no longer intended to operate 
the said Anderson plant; 


| 
The employer failed to bargain by representing to the representa - 
tive of its employees that no decision had been made to move the Ander- 


son plant to Upland when in fact such decision was final; | 


The employer failed and refused to bargain with the union concern- 
ing its plant removal to Upland, Indiana; | 


The employer failed and refused to bargain with the union concern- 
ing the transfer rights of its Anderson employees to the removed plant 


location. 


G. C. EXHIBIT NO. 1(b) 


August 25, 1965 


RE: PIFRCE GOVERNOR CO., INC. 
Upland, Indiana 
Case No. 25-CA-2312 


Pierce Governor Co., Inc. 
Atta: Mr. Van Sise and or 
Mr. McDonald 

Upland, Indians 


Gentlemen: 


This is to inform you that a charge, a true copy of which is enclosed, has been 
filed in the above-entitled case. 


We would appreciate receiving from you promptly a full and complete written 
account of the facts and a statement of your position with respect to the alle- 
gations set forth in the charge. 


Also, attached hereto is a questionnaire with respect to jurisdiction under the 
‘Act which should be completed as fully as possible and forwarded to us by re- 
tare mail. 


This case has been assigned to the Board Agent as indicated below, who will 
contact you during the investigation of this charge. Please cooperate with him 
so that all facts may be considered. 


Very truly yours, 


/s/ Wm. T. Little 
Regional Director 


Enclosure 
Registered Mail. RRR 


Assigned to David C. Weber, Field Examiner 
ec: Rothberg, Gallmeyer, Strutz, Fruechtenicht & Logan 


Attn: Donald F. Strutz, Attorney, Indiana Bank Building 
Fort Wayne, Indiana 


I certify that I served the above-referred-to-charge this day by postpaid regis- 
tered mail on the addressee named above, together with a transmittal letter of 
which this is a true copy. 


/s/ Aliene Prescott 
Subscribed and sworn to before me this 11th day of January, 1966. 


/s/ Ann Denny 
Designated Agent 
[209484] 


NLBB-50) vom 
(Mev, 1204) etalon ston No @-RaMi 11. 
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UNITED STATES OF AMERICA 
NATIONAL LABOR RELATIONS BOARD 


CHARGE AGAINST EMPLOYER 


WRITE IN THIS SPACE 
INSTRUCTIONS: File an original and 4 copies of this charge with the NLRB 


regional director for the region in which the alleged unfair labor practice 
ocourred or is occurring. 


1. EMPLOYER AGAINST WHOM CHARGE IS BROUGHT 
Numaga oy Woncens Emrioren 

tence Fou) Sie A 175 
Appnuzss or EstasLisuMENt Trrz oy Eatapiismuexs (Factory, mine, wholenaler, ete.) 


Namz or Eur.orzs 


(Street and number, city, State, and ZIP code) 
Pectory 


Identify principal product ai service 
Engine 


nt 


pland, Indfane 


TT $$ $$ 
‘The above-named employer has engaged in and is engaging in unfair labor practices within the meacling of sectio 0 8 (a), subsections 
Bye 2-45 eS 3 tia ; of the Nationa] Labor aon Act, and these unfair labor 
practices are unfair labor practices affecting commerce within the meaning of the act. | 
2 Basis of the Charge (Be specific as to facts, names, addremes, plants involved, dates, places, etc.) | 
the above nanad employer, by ite offiasre, agents and anpleyese, hea refused te employ 
and/or transfer mambers of the Andsreen, Indiana ber,aining mit - fecth bela at 
ite Uplend . lidiana operations because of their maubership end activities in behalf 
of the International Union, United Autemabdile, Aerespace, and Agricultural Ispleswnat 
vorkera of America, AFL-CIO and Local 260, International Union, United Autamedile, 
Aerospace, aw A_ricultural implement Werkers of american, laber ergenisations, ia 
violation of section 8(a)(3) of tha Aet. | 
| 
Since on or about June 8, 1965, the above-camad Wepleyer, dy its officers, agente and 
enployaas has refused to employ the follewing when they applied fer empleyment at 
the Upland, Indiana operations of ths Bapleyer: | 


Nermen Ruth | 
Virginia Riggins 
Claude vrignht 
pecause of their membership and activities in behalf of the forement Loned labor or- 
gahisations in vielation of eectiun 5(aX3) ef the Act. 
| 
In and durin, the perivde tucein after specified, tla abovesnamed ‘mployer, by its 
officere, egants and empleyess refused te bargain eollectiv® with the autherised 
representati ee ef the forenentioned leader eryanizations chasen by a agjority af its 
employees in a unit consistin, of all the cempany*s employees expept farensn, 
escistant toremen, superintendsnts, conf ident ial wis a4. sitions zest Rom, and 
a Poll Name of Party Filing Charge (if labor organization, give full name, including Jooal name and number) 
Liternational Union, United Autemebile, Aerespece and 5 cae etar 
‘ Oo 
& Address (Street ad ganber: city, State, and ZIP code) 


_ 179} veat Lath Street, Indianapeling Ingtene ________ 188 
& Fall Name of National or International Labor Organization of Which It Is an A@iliate or ; Unit (To be filled in when charge 
fa filed by a labor organisation) torsenetional Unien, United Autemebile Aervspece 
and Ayrieultural Jement Workere of Amriea UAW-APL-CIO | . 


6 DECLARATION : aA 
ee hoe ee 
‘ ; | ms) 
’ 


Be Cis, iB nee | Sn, 
Gitgaatare of « = 


By .. 


WILLFULLY PALSE STATEMENTS ON THIS CHAROE CAN BE PUNISHED BY FINE AND IMPRISONMENT og 
i ° 


| ey 1° SS ops 834-910 
| 


Attachment to 
G. C. EXHIBIT NO. l(c) 


ATTACHMENT 


Engineering Department employees, plant guards, and clerks at its 

Anderson, Indiana plant, for collective bargaining in respect to rates 

of pay. wages. hours of employment and other conditions of employ- 

ment in that: 

(a) Since December 16, 1964 and including December 22, 1964, De- 
cember 31, 1965, March 9, 1965, June 15, 1965, June 30, 1965, 
August 17, 1963, August 20, 1965, August 30, 1965, and Septem - 
ber 15, 1965 the Employer failed and refused to bargain in good 
faith regarding the effects of closing the Anderson, Indiana oper - 
ation including the transfer rights and employment of employees. 
Since September 1, 1964, the Employer refused to bargain by 
falsely and fraudulently pretending to bargain for their Anderson, 
Indiana plant at times when the Employer had closed such plant 
and no longer intended to operate the said Anderson plant. 

Since September 1, 1964, the Employer failed to bargain by re- 
presenting to the representative of its employees that no decision 
had been made to move the Anderson plant to Upland when in fact 
such decision was final. 

Since December 16, 1964, the Employer failed and refused to 
bargain with the Union concerning its plant removal to Upland, 
Indiana. 

(e) The Employer has reneged in an agreement with the forementioned 
labor organizations concerning the placement of certain employees 
on retirement status, and the receipt of the privileges of such status. 


By the acts set forth in the paragraphs above, and by other acts and con- 


duct, the above-named Employer, by its officers, agents and employees 


interfered with, restrained and coerced its employees in the exercise of 
the rights guaranteed in section 7 of the said Act, in violation of Section 
8(a)(1). 

/s/ O.K.-L.GM. 


G. C. EXHIBIT NO. 1(d) 


| 
September 29, 1965 
| 


| 
RE: PIERCE GOVERNOR CO.. INC. 
Case No. 25-CA-2812 
| 
| 


Pierce Governor Co., Inc. | 
Upland, Indiana | 
Gentlemen: 


| 
| 
This is to inform you that an amended charge, a true copy of which is enclosed, 
has been filed in the above-entitled case. | 

| 


| 
We would appreciate receiving from you promptly a full and complete written 
account of the facts and a statement of your position with respect to the alle- 


gations set forth in the charge. | 
| 


Also, attached hereto is a questionnaire with respect to jurisdiction under the 
Act which should be completed as fully as possible and forwarded to us by re- 
turn mail. 


| 
| 
This case has been assigned to the Board Agent as indicated below, who will 
contact you during the investigation of this charge. Please cooperate with him 
so that all facts may be considered. | 
| 


| 
Very truly yours. | 


| 
| 
s/ Wm. T. Little | 

Regional Director 

Enclosure | 
Registered Mail, RRR 
Assigned to David C. Weber, Field Examiner | 
| 

| 

| 


ce: Rothberg. Gallmeyer. Strutz. Fruechtenicht & Logan 
Attn: Donald F. Strutz. Attorney. Indiana Bank Building; 


Fort Wayne, Indiana | 
| 
| 
I certify that I served the above-referred-to-charge this day by postpaid regis- 
tered mail on the addressee named above. together with a transmittal letter of 
which this is a true copy. | 


‘s/ Aliene Prescott 
Subscribed and sworn to before me this 5th day of January. 1966. 
! 


/s Ann Denny 
Tesignated Agent 


[209-456] 


G. C. EXHIBIT NO. l(e) 


COMPLAINT AND NOTICE OF HEARING 


It having been charged by the International Union, United Auto- 
mobile, Aerospace and Agricultural Implement Workers of America, 
AFL-CIO, herein called the Union, that The Pierce Governor Company, 
Inc., herein called the Respondent. has engaged in, and is engaging in 
certain unfair labor practices affecting commerce as set forth and de- 
fined in the National Labor Relations Act, as amended, 61 Stat. 136, 

73 Stat. 519, herein called the Act, the General Counsel of the National 
Labor Relations Board, herein called the Board, on behalf of the Board, 
by the undersigned Regional Director for the Twenty-fifth Region, pur- 
suant to Section 10(b) of the Act and the Board's Rules and Regulations, 
Series 8, Section 102.15, hereby issues this Complaint and Notice of 
Hearing and alleges as follows: 

1. (a) The original charge was filed by the Union on August 
25, 1965, and served on Respondent by registered mail on or about Au- 
gust 25, 1965. 

(b) The amended charge was filed by the Union on Septem - 
ber 28, 1965, and served on Respondent by registered mail on or about 
September 29, 1965. 

2. (a) The Respondent is, and has been at all times material 
herein, a corporation duly organized under, and existing by virtue of, 
the laws of the State of Indiana. 

(bo) At all times material herein, until approximately De- 
cember 22, 1964, the Respondent maintained its plant and only place 
of business in Anderson, Indiana where it engaged in the manufacture, 
sale, and distribution of automotive parts and related products. 

(c) At all times material herein, since approximately De- 
cember 22, 1964, the Respondent has maintained its plant and place of 
business in Upland, Indiana where it has been engaged in the manufac- 


ture, sale, and distribution of automotive parts and related products. 
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(d) During the year 1965, the Respondent, in the course and 
conduct of its business operations, purchased, transferred, and delivered 
to its Upland, Indiana facility, goods and materials valued jin excess of 
$50,000.00 which were transported to said facility directly from States 
other than the State of Indiana. | 

(e) Respondent is now, and has been at all times material 
herein, an employer engaged in commerce within the meaning of Section 
2(6) and (7) of the Act. 

3. The International Union, United Automobile, marbeonce and 
Agricultural Implement Workers of America, AFL-CIO and Local No. 
940, United Automobile, Aerospace and Agricultural Implement Workers 
of America, AFL-CIO, herein referred to as the Union and the Local 

respectively, each is, and has been at all times material herein, a labor 


organization within the meaning of Section 2(5) of the Act. | 
4. At all times material herein, the following-named persons oc- 
cupied positions set opposite their respective names, and have been and 
are now agents of the Respondent at its Anderson and Upland locations, 
acting on its behalf, and are supervisors within the meaning of Section 


2(11) of the Act: 


Leland E. Boren President! 

Joseph E. McDonald Treasurer -Ass't. Secretary 
LeRoy V. Bradnick Vice -President 

John R. May Vice-President 

Donald F. Strutz Attorney | 

Thomas D. Logan Attorney 
Sol Rothberg Secretary! 
Kenneth E. Van Sise Personnel Manager 

| 


5. All employees of the Respondent employed at its) Anderson and 
Upland plants exclusive of foremen, assistant foremen, superintendents, 


confidential salaried office employees, Test Room and Engineering De - 


partment employees, plant guards, and all supervisors as defined in the 


Act constitute a unit appropriate for the purpose of colledtive bargaining 
within the meaning of Section 9(b) of the Act. 
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6. (a) Onor about December 1, 1941, a majority of the employ- 
ees of the Respondent in the unit described above in paragraph 5, desig- 
nated and selected the Union as their representative for the purposes of 
collective bargaining with the Respondent, and on or about December 20, 
1941, the Regional Director for the Twenty-fifth Region certified the 
Union as the exclusive collective bargaining representative of the em- 
ployees in said unit. 

(bo) At all times since October 30, 1961, and continuing to 
date. the Union and the Local jointly have been the representative for 
the purposes of collective bargaining of the employees in the unit de - 
scirbed above in paragraph 5, and, by virtue of Section 9(a) of the Act, 
have been, and are now, the exclusive representative of all the employ- 
ees in said unit for the purposes of collective bargaining with respect 
to rates of pay, wages. hours of employment, and other terms and con- 
ditions of employment. 

7. Commencing on or about August 21, 1964, and continuing to 
February 25, 1965, the Respondent refused to bargain collectively with 
the Union and the Local as the exclusive collective bargaining repre- 
sentative of all the employees in the unit described above in paragraph 
5 by the following acts and conduct: 

(a) From on or about August 21, 1964 to on or about De- 
cember 10, 1964, the Respondent by its agents Boren, Strutz, McDonald, 


and Bradnick, bargained with the Union and the Local over the terms of 


a collective-bargaining agreement for the Anderson, Indiana plant while 


simultaneously negotiating with other communities and parties for the 
removal of the Respondent's plant from Anderson, Indiana 

(b) On December 16 and 22, 1964, the Respondent by its 
agents Bradnick and Strutz offered to bargain with the Union and the 
Local about inducements the Union and the Local might make to keep 
the Respondent from moving its plant from Anderson, Indiana to Upland, 
Indiana, although the Respondent had made a final decision no later than 


December 10, 1964 to make such move. 
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(c) From December 16, 1964 to February 25, 1965, and 
specifically on December 16, 22, and 31, 1964, and January J and 19, 
1965, the Respondent refused to bargain with the Union and the Local 
concerning the effects of the proposed move from Anderson to Upland 
on the Respondent's employees. | 

(e) From December 10, 1964 to February 25, 1965, and 
specifically on December 16, 22 and 31, 1964 and January 3, ly and 
28, 1965, the Respondent has refused to recognize the Logal as the joint 
collective bargaining agent for its employees at its Upland, Indiana 
plant. 

8. Commencing on or about February 25, 1965 and continuing 
to date, the Respondent has refused to bargain collectively with the 


Union and the Local as the exclusive collective-bargaining representa- 


tive of all the employees in the unit described above in paragraph 5 by 


the following acts and conduct: 

(a) Since February 25, 1965 and at all times since, the 
Respondent has refused to recognize the Local as the exclusive col- 
lective-bargaining representative of all of the employees lin the unit 
described in paragraph 5, above, at its Upland, Indiana plant. 

(b) Since March 9, 1965 and at all times since, the Re- 
spondent has refused to recognize the Union and the Local as the ex- 
clusive collective -bargaining representative of all the employees in 
the unit described in paragraph 5 above, at its Upland, Indiana plant. 

(c) Since February 25, 1965, and more specifically on 
March 9, June 15 and 30, August 20 and 30, September 17, and October 
5 and 19, 1965, the Respondent has refused to bargain with the Union 
and the Local about the effects of the move to Upland on the employees 
who were employed at Anderson. 

(a) Since February 25, 1965, and more specifically on 
March 9, June 15 and 30, August 20 and 30, September 17 and October 
| 


5 and 19, 1965, the Respondent has refused and continues to refuse to 
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bargain with the Union and the Local about wages, hours, and conditions 
of employment of the Respondent's employees employed at the Upland, 
Indiana plant. 

9. Onor about November 6, 1964, certain employees of the Re- 
spondent employed at the Anderson plant ceased work concertedly and 
went out on strike, and since that date have engaged, and are engaged, 
in such concerted work stoppage and strike. 

10. The strike described above in paragraph 9 was prolonged by 
the conduct of the Respondent described above in paragraph 7 and, all 
subparagraphs thereunder. 

11. The strike described above in paragraph 9 was prolonged by 
the unfair labor practice of the Respondent described above and in para- 
graph 8 and all subparagraphs thereunder. 

12. By the acts described above in paragraph 8 and all subpara- 
graphs thereunder, and by each of said acts, the Respondent did engage 
in, and is engaging in, unfair labor practices affecting commerce within 


the meaning of Section 8(a)(5) and Section 2(6) and (5) of the Act. 


13. By the acts described above in paragraphs 8 and 12, and by 
each of said acts, the Respondent did engage in, and is engaging in, un- 
fair labor practices affecting commerce within the meaning of Section 
8(a)(1) and Section 2(6) and (7) of the Act. 

14. The acts!of the Respondent described in paragraphs 7, 8, 12, 
and 13, above, occurring in connection with the operations of the Re- 
spondent described in paragraph 2, above, have a close, intimate, and 
substantial relation to trade, traffic, and commerce among the several 
States and tend to lead to labor disputes burdening and obstructing com - 
merce and the free flow of commerce. 

15. The acts of the Respondent described above constitute un- 
fair labor practices affecting commerce within the meaning of Section 
8(a)(1) and (5) and Section 2(6) and (7) of the Act. 
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PLEASE TAKE NOTICE that on the 14th day of February, 1966, 
at 10:00 a.m. (CDST) at the Circuit Court, Second Floor, Grant County 
Courthouse, Marion, Indiana, a hearing will be conducted before a duly 
designated Trial Examiner of the National Labor Relations Board on 
the allegations set forth in the above Complaint, at which time and place 
you will have the right to appear in person, or otherwise, and give testi- 


mony. | 


You are further notified that, pursuant to Section 102 20 and 102.21 
of the Board's Rules and Regulations, the Respondent shall file with the 
undersigned Regional Director, acting in this matter as agent of the 
National Labor Relations Board, an original and four (4) copies of an 
answer to said Complaint within ten (10) days from the service thereof 
and that unless it does so, all of the allegations in the Complaint shall 
be deemed to be admitted to be true and may be so found! by the Board. 
Immediately upon the filing of its answer, Respondent shall serve a 


copy thereof on each of the other parties. 


DATED AT Indianapolis, Indiana, this 21st day of December, 
1965. | 


Clifford L. Hardy 
Acting Regional) Director 
NATIONAL LABOR RELATIONS 
BOARD | 
Region Twenty-five 

Sixth Floor, ISTA Center 
150 West Market Street 
Indianapolis, Indiana 46204 


G. C. EXHIBIT NO. lif) 
Form NLRB-4338 
(5-65) NOTICE 

The issuance of the notice of formal hearing in this case does not 
mean that the matter cannot be disposed of by agreement of the parties. 
Cn the contrary. it is the policy of this office to encourage voluntary ad- 
justments. The examiner or attorney assigned to the case will be pleased 
to receive and to act promptly upon your suggestions or comments to this 
end. An agreement between the parties. approved by the Regional Direc- 
tor, would serve to cancel the hearing. 

However. unless otherwise specifically ordered, the hearing will be 
held at the date, hour, and place indicated. Postponements will not be 
granted unless good and sufficient grounds are shown and the following 
requirements are met: 

(1) The request must be in writing. An original and two copies 


must be served on the Regional Director; 


Grounds therefor must be set forth in detail; 


Alternative dates for any rescheduled hearing must be given: 
The positions of all other parties must be ascertained in ad- 
vance by the requesting party and set forth in the request; and 
Copies must be simultaneously served on all other parties, 
and that fact must be noted on the request. Parties are listed 
on attached sheet. 

It is requested that the attorney check with his client and prospective wit - 

nesses to assure that they will be available on the hearing date set forth 


in the Complaint 


REASONS FOR POSTPONEMENT NOT ADVANCED WITHIN ONE WEEK 
OF THE DATS OF THIS COMPLAINT CANNOT BE CONSIDERED 
CAUSE FOR SUBSEQUENT ADJOURNMENT REQUEST. 


/s/ Clifford L. Hardy, Acting 
Regional Director 
National Labor Relations Board 
Twenty-fifth Region 


| 
Attachment to 


G. C. EXHIBIT NO. 1 (f) 


The Pierce Governor Company, Inc. 
Upland, Indiana 


Rothberg, Gallmeyer, Strutz, 
Fruchtenicht and Logan 
Attn: Donald F. Strutz, Esq. 
Indiana Bank Building 
Ft. Wayne, Indiana 46802 


| 

International Union, United Automobile, 

Aerospace and Agricultural Implement 
Workers of America, AFL-CIO 
1701 West 18th Street 
Indianapolis, Indiana 462 | 
| 


Lynnville G. Miles, Esq. 
605 Union Title Building 
Indianapolis, Indiana 


G. C. EXHIBIT NO. L(g) 


AFFIDAVIT OF SERVICE OF COPIES OF 
COMPLAINT AND NOTICE OF 
HEARING AND FORM NLRB -4338 


DATE OF MAILING — December 21, 1965 


I. the undersigned employee of the National Labor Relations Board, 
being duly sworn. depose and say that on the date indicated above I served 
the above-entitled documents by post -paid registered mail upon the follow- 
ing persons. addressed to them at the following addresses: 


The Pierce Governor Company, #209008 Copy by Ordinary Mail To: 

Inc., Upland. Indiana International Union, Dis - 
trict 50, United Mine 

Rothberg. Gallmeyer. Strutz. #209009 Workers of America 

Fruchtenicht and Logan 1717 Euclid Avenue 

Attn: Donald F. Strutz. Esq. Marion, Indiana 

Indiana Bank Building 

Ft. Wayne, Indiana 46802 


International Union, United Auto- 
mobile, Aerospace and Agri- 
cultural Implement Workers of 
America. AFL-CIO 
1701 West 18th Street 
Indianpaolis, Indiana 462 #209010 


Lynnville G. Miles, Esq. #209011 
605 Union Title Building 
Indianapolis, Indiana 


/s/ Violet Winburn 


Subscribed and sworn to before me 
this 6th day of January, 1966. 


/s/ Ann Denny 
Designated Agent. 
National Labor Relations Board 


G. C. EXHIBIT NO. 1(h) 


ANSWER | 
| 


Comes now the Respondent, The Pierce Governor Company, Inc., 
and by way of answer to the complaint, alleges and says: | 

de That it is without information concerning the inater ial alle- 
gations contained in Paragraphs 1, subparagraphs (a) and (b) of the com - 
plaint. . 

2. (a) Respondent admits that The Pierce Governor Company, 
Inc., is an Indiana corporation. | 

(b) It denies that it maintained its plant and daly place of 
business in Anderson, Indiana prior to December 22, 1964. 

(c) Denies that it has maintained its plant ani place of busi- 
ness in Upland, Indiana since December 22, 1964. | 

(d) and (e) Admits that it is an employer engaged in com - 
merce within the meaning of Section 2(6) and (7) of the Act. 

3. It is without information concerning the material allegations 
of numerical paragraph 3. | 

4. It denies that all of the named persons contained in numerical 
paragraph 4 are supervisors within the meaning of Section 2 (0) of the 
Act. | 

5. It denies that all employees of The Pierce Governor Company, 
Inc., employed at its Anderson and Upland plants exclusive of supervis - 
ors aS defined in the Act, constitute a unit appropriate for the purpose of 
collective bargaining within the meaning of Section 9(b) of the Act. 

6. (a) It denies that a majority of the employees of the Pierce 
Governor Company, Inc. in the unit described in Paragraph 5 of the com- 
plaint, designated and selected UAW International and Local 940 as 
their Bargaining Representative for the purpose of collective bargaining 
and denies that the Regional Director for the Twenty-fifth Region certified 
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said union as the exclusive collective bargaining representative of the 
employees at Anderson and at Upland. 

(b) It denies that at all times since October 30, 1961 and 
continuing to date, the union and the Local jointly have been the repre- 
sentative for the purposes of collective bargaining of the employees of 
Pierce Governor Company, Inc., employed at its Anderson and Upland 
plants, and denies that the union and Local have been and are now the 
exclusive representative of all of the employees of The Pierce Governor 
Company, Inc. in its Anderson and Upland plants for the purposes of 
collective bargaining. 

T (a) Denies that on or about August 21, 1964 to on or about 
December 10, 1964, that the Respondent, by its agents, Boren, Strutz, 
McDonald and Bradnick bargained with the union and the local over the 
terms of a collective bargaining agreement for the Anderson plant while 
simultaneously negotiating with other communities and parties for the 
removal of the Respondent's plant from Anderson, Indiana. 

(b) Denies that on December 16 and 22, 1964 the Respon- 
dent, by its agents, Bradnick, and Strutz, offered to bargain with the 
Union and the local about inducements the local and the union might 
make to keep the Respondent from moving its plant from Anderson, 
Indiana, to Upland, Indiana, although the Respondent had made a final 
decision no later than December 10, 1964 to make such move. 

(c) Denies that from December 16, 1964 to February 25, 
1965 and on December 16, 22 and 31, 1964 and January 9, 1965, the 
Respondent refused to bargain with the Union and the Local concerning 
the effects of the proposed move from Anderson to Upland on the Re- 
spondent's Employees. 

(e) Denies that from December 10, 1964 to February 25, 
1965, and specifically on December 16, 22 and 31, 1964, and January 


9, 28, 1965, the respondent refused to recognize the Local as the joint 


collective bargaining agent for its employees at its Upland, Indiana 
plant. 
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8. It Denies that commencing February 25, 1965 and continuing 
to date, the Respondent has refused to bargain collectively with the 
Union and the Local as the exclusive collective bargaining agent and 
representative of all the employees in the units at its Anderson and 
Upland plant. | 
9. It admits that on November 6, 1964, certain employees of the 
Respondent employed at the Anderson plant of Respondent, ceased work 
concertedly and went out on strike and since that date have engaged 


and are engaged in such concerted work stoppage and strike. 

10. It denies that said strike of its said employees at the Ander - 
son plant was prolonged by the conduct of the Respondent | 

11. Denies that the strike of its Anderson plant ermployees was 
prolonged by an unfair labor practice of the Respondent. | 

12. Denies that Respondent engaged in and is engaged in unfair 
labor practices affecting commerce within the meaning of Section 8(a)(5) 
and Section 2(6) and (5) of the Act. | 

13. Denies that Respondent engaged in and is engaging in unfair 
labor practices affecting commerce within the meaning of Section 8(a)(1) 
and Section 2(6) and (7) of the Act. | 


14. Denies all of the material allegations contained in numerical 
| 


paragraph 14 of the complaint. 
15. Denies that Respondent engaged in acts constituting unfair 


labor practices affecting commerce within the meaning of Section 8(a)(1) 

and (5) and Section 2(5), (6) and (7) of the Act. | 
Dated at Fort Wayne, Indiana, this 31st day of feccuasen. 1965. 
| 
/s/ Donald F. Strutz 
Attorney for Respondent, The 

Pierce Governor Company, Inc. 
| 

[Certificate of Service | 


G. C. EXHIBIT NU. 1(i) 


ORDER RESCHEDULING HEARING 


AT THE RBQUEST OF RESPONDENT, 


IT IS HEREBY ORDERED that the hearing in the above -entitled 


matter be and the same hereby is rescheduled from February 14, 1966, 


to February 28, 1966, at the same time and place. 


DATED at Indianapolis, Ind. this 4th day of January, 1966 


/s/ Wm. T. Little 

Regional Director, 

National Labor Relations Board 
Twenty-fifth Region 


G. C. EXHIBIT NO. 1(j) 


AFFIDAVIT OF SERVICE OF 
ORDER RESCHEDULING HEARING 


DATE OF MAILING — January 4, 1966 
| 
I, the undersigned employee of the National Labor Relations Board, 


being duly sworn, depose and say that on the date indicated above I served 
the above-entitled document by post-paid registered mail upon the follow- 


| 
ing persons, addressed to them at the following addresses: 


| 
The Pierce Governor Company, #209786 Copy by Ordinary Mail To: 
Inc., Upland, Indiana International Union, Dis- 
trict 50, United Mine 
Rothberg, Gallmeyer, Strutz, #209787 Workers of America 
Fruchtenicht and Logan 1717 Euclid Avenue 
Attn: Donald F. Strutz, Esq. Marion, Indiana 
Indiana Bank Building 
Ft. Wayne, Indiana 46802 


International Union, United Auto- 
mobile, Aerospace and Agri- 
cultural Implement Workers of 
America, AFL-CIO 
1701 West 18th Street 
Indianapolis, Indiana 462 #209788 


Lynnville G. Miles, Esq. #209789 
605 Union Title Building 
Indianapolis, Indiana 


/8/ Violet Winburn | 


Subscribed and sworn to before me 
this 6th day of January, 1966 


/s,/ Ann Denny 
Designated Agent. 


National Labor Relations Board 


G. C. EXHIBIT NO. 1(k) 


February 16, 1966 


Re: Pierce Governor Company. Inc. 
Case No. 25-CA-2212 


Please be advised that at the hearing in the above cited case Counsel 
for the General Counsel will move to amend the Complaint in the follow- 
ing particulars: 


i. Delete paragraph +. 


2. Substitute: 


+(a) 


At all times material herein the following named persons 

occupied the positions set opposite their respective names 
and have been and are now agents of the Respondent at its 

Anderson and Upland locations acting on its behalf and are 
supervisors with[in] meaning of Section 2/11) of the Act: 


Leiand E. Boren President 

Joseph E. McDonald Treasurer-Assistant Secretary 
LeRoy V: Bradnick Vice-President 

Jono R. May Vice-President 

Soi Rothberg Secretary 

Kenneth E. Van Sise Personnel Manager 


At ali times material herein the following named persons 
occupied the positions set opposite their respective names 
and have been and are now agents of the Respondent acting 
on its behaif and are agents with{in] the meaning of Section 
213) of the Act: 


Donaid F. Strutz Attorney 


Thomas D. Logan Attorney 


/s/ William B. Kenney 
Counsel for the General Counsel 


WBKenney/vjw 


G. C. EXHIBIT NO. 1(1) 


| 
AFFIDAVIT OF SERVICE OF NOTICE OF 
INTENT TO AMEND THE COMPLAINT 


_INTENT Wav 


DATE OF MAILING — February 16, 1966 | 


I, the undersigned employee of the National Labor Relations Board, 
being duly sworn, depose and say that on the date indicated above I served 
the above-entitled document by post-paid registered mail! upon the follow- 


ing persons, addressed to them at the following addresses: 


The Pierce Governor Company, #209418 Copy by Ordinary Mail To: 

Inc., Upland, Indiana International Union, Dis - 
trict 50, United Mine 

Rothberg, Gallmeyer, Strutz, #209419 Workers of America 

Fruchtenicht and Logan 1717 Euclid Avenue 

Attn: Donald F. Strutz, Esq. Marion, Indiana 

Indiana Bank Building | 

Fort Wayne, Indiana 46802 


International Union, United Auto- #209420 
mobile Aerospace and Agri- 
cultural Implement Workers of 
America, AFL-CIO 

1701 West 18th Street 

Indianapolis, Indiana 


Lynnville G. Miles, Esq. #209421 
605 Union Title Building 
Indianapolis, Indiana 


/s/ Violet Winburn | 


Subscribed and sworn to before me 
this 23rd day of February, 1966 


/s/ Ann Denny 
Designated Agent. 


National Labor Relations Board 


G. C. EXHIBIT NO. 1(m) 


INDEX AND DESCRIPTION OF 
FORMAL DOCUMENTS 


General Counsel's Exhibit 1(a) 
1(b) 


1(c) 


1(d) 


Original Charge, dated August 25, 1965 


Affidavit of service of 1(a), 
dated January 11, 1966 


Original Amended Charge, 
dated September 28, 1965 


Affidavit of service of l(c), 
dated January 5, 1966 


Original Complaint and Notice of 
Hearing, dated December 21, 1965 


Form NLRB -4338 


Affidavit of Service of 1(e) and 1(f), 
dated January 6, 1966 


Answer, dated December 31, 1965 


Original Order Rescheduling Hearing, 
dated January 4, 1966 


Affidavit of Service of 1(i), 
dated January 6, 1966 


Notice of intent to amend the Com- 
plaint, dated February 16, 1966 


Affidavit of Service of 1(k), 
dated February 23, 1966 


Index and Description of Formal 
Documents 


UNION CONTRACT 
AGREEMENT 


AND 


RETIREMENT INCOME PLAN 
AGREEMENT 


BETWEEN 


The Pierce Governor Company, Inc. 


Anderson, Indiana 
AND 
International Union 
United Automobile, Aircraft, and 
Agricultural Implement Workers 
of America 
Local No. 940 
Effective October 30, 1961 


“E> 6 
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PREAMBLE 


We, The Pierce Governor Company, Inc., of Anderson, 
Indiana by and through its proper officials, and the Inter- 
national Union, United Automobile, Aircrait and Agricul- 
tural Implement Workers ol America, and us @ hated 
Local 940, of Anderson, Indiana, affiliated with the Amer- 
ican Federation of Labor and Congress of Industrial Organ- 
izations, in order to foster good will, to promote harmony, 
to promulgate the best w orking conditions possible, 

tect health and security, and to improve the produc 

the plant so that labor und Management jointly cooperate in 
maintaining quality and the lowest possible cost of our 
product, herein set out the articles of this agreement. With 
the above factors in mind, our product will prove d % 
satisfaction to our customers and become increasingly at- 
tractive to the market with job security the ultimate result 
of this satisfaction and attractiveness. So therefore, the 
parties hereafter mentioned do enter into this agreement for 
the attainment of the above expressed purpose. 


The first party herein shall be designated as the “Company” 
and the second party as the “Union”, 


To the end that peace and harmony shall exist betwce 
Company and the Union, it 3s therefore agreed as follo 


ARTICLE I 
RECOGNITION 


Section 1. Bargaining Unit and Exceptions. The Com- 


pany hereby, recognizes Local Union No, 940. UAW, and 
the International Union, United Automobile, Aircraft and 
Agricultural Implement Workers of America, affiliated with 
the American Federation of Labor and Congress of Indus- 
trial Organizations, as the exclusive bargaining agency for 
all the Company's employees, except foremen, assistant fore- 
men, superintendents, confidential salaried 

Room, and Engineering Department employees, 
guards, and clerks, for the purpose of collective bargaining 
and adjusting any gtievance oF complaints which may now 
exist, or which may arise during the term of this contract, 
with respect to rates of pay, Wages. hours and conditions of 
employment, 


Definition. A clerk is any employee responsible for the 
compilation and maintenance of Company records. At no 
time will they be directly concerned with the production as 
a manual operational function except as their clerical duties 
are applicable to the assistance of the foreman, assistant 
foreman, or other Company official in order to further per- 


petuate their duties as a clerk. | A clerk shall have no senior- 
ity rights in the bargaining unit while they are a member of 
a clerical force, Clerks do not have the right to command or 


reprimand employees of the bargaining unit. 
(e9) 


All money collected by the Company under the check-off 
shall be torwarded to the Financial Secretary of the Local 
Union, in the fellow manner and within ten (10) days 
aiter the deductions are made. (1) The names, addresses 
and social security numbers of all members from whose 
are deducted and the month or months dues were 
separate. 2 : woh be forwarded to the Financial Secretary 
SSS H long t Tompany’s check. (2) The names, addresses, 
v y numbers of all employees paying an 
tation Ice and the amount shall be forwarded to the 
ial Secretary of the Local Union and shall be on a 
separate from that of dues. (3) The names of all 
. From: Whose pay no deductions were made shall 
forwarded to the Financial Secretary of the Local Union 
at the time the Company renmuts its check. The reason no 

ions were made shall be given. 


When a new employee is hired, the Company shall 
lication for Membership form 
ation for 
nat 
forward such Application for Mem 
sal Secretary of the Local 
see has signed the form. 


also provide cach new hire with an 
Check-Orf on Dues form at the time 


ARTICLE Il 
REPRESENTATION 


Section 1. Bargaining Committee. The employees shall 
be represented by a Bargaining Committee which shall con- 
sist of five (3) Committe n and the President of the 
Local Union. On shift, the plant shall be zoned into 
§ one (1) committeeman shall be assigned 
“in each zone. The President of 
sin all zones. If the 
callin another Com- 
t him in the adjustment of complaints and 

grievances in tk st step of the grievance procedure. 


Section 2. 
all be repr 
complaints or gre 
sdicti There sh 
ts when there are twe 
employed on the shift, and one 
ere are an additional twenty-five (25) or a major 
son a shift. 


Section 3. Alternates, Committemen and Stewards. Al- 
ternates shall be elected for cach stew ard by the employees 
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otthat zone. In the event that the steward and the alternate 
of a zone are both absent from the plant, the President or 
his designee shall have the right to appoint a temporary 
steward to act during such absence. ‘The President or his 
designee shall notify the foreman of the department of the 
mame of the temporary steward who has been appointed. 


In the absence of the President of the Union, the Vice- 
President shall serve in his place. 


In the absence of a committeeman, the chairman of the 
Bargaining Committee shall notify the Company that an 
alternate Committeeman has been appointed from among 
the ecutive Officers or stewards. Such notice shall con- 
tain the name of the alternate. 


Section 4. Notification: Union Officers and Representa- 
tives. ‘The names of officers of the Union and the names 
of the members of the Bargaining Committee and stewards 
and their alternates shall be given in writing by the Record- 
ing Secretary of the Local Union to the Personnel Director 
at the time of their taking office. The Personnel Director 
shall also be notified promptly, in writing, by the Record- 
ing Secretary of the Local Union of any changes in the 
officers of the Union, Bargaining Committee, and stewards, 


ARTICLE III 
GRIEVANCE PROCEDURE 


Section 1. Preamble. Should a grievance arise between 
the Company and any of its employees or the Union as to 
the meaning, interpretation, application or alleged violation 
of the provisions of this agreement, or with respect to work- 
ing conditions in the plants, it shall be processed through 
the grievance procedure in the following manner: 


Step (a) Any employee having a grievance shall contact 
his foreman who shall call the steward, if the grievance 
arises on a night shift, or the Zone Conmmitteeman, if the 
srievanee arises on the day shift, before any attempt is 
made at adjustment. The foreman, employee and steward 
or Zone Committeeman shall then attempt to adjust the 
eriexance. Tf not adjusted, the grievance shall be reduced 
to writing by the employee or his representative and pre- 
sented to the employee's foreman in the presence of the 
employee's representative, who may request the presence 
at that time of a member of the Bargaining Committee. The 
foreman shall give his answer in detail, in writing, within 
three (3) working days following the presentation of the 
written grievance. If the foreman’s written answer to the 
ericvance is not acceptable, the grievance must be appealed 
Within three (3) working days to Step (b) of the grievance 
procedure, The Chairman of the Rargaining Committee 
and/or the President of the Union may be called by the 
Conanitteeman involved to investigate a grievance arising 
at this Step 


(4) 


t been disposed of 


Cominit 


in detail, 


urpose 


In the event the Union elects to refer the grievance to 
arbitration. the parties will attempt to select an arb 
that will be mutually jagreeable to both parties. Ir t 
il to agree on an arbitrator within five (3) working 
Avs after the date of mecting for such purpose, the griev- 
ance shall be submitted to the American Arbitration Asso- 
ciation to submit a list of the names of five (5) prospective 


(3) 


Section 4. Rights of Stewards and Committeemen. 


(a) Stewards may investigate or settle complaints or 
tevanees which may arise on a night shift, only in the 
te of Zones they represent, in Step (a) of the grievance 

procedure ated tay leave their department for the purpose 
of reporting, or settling complaints or griev- 
ances that originate tn there zone or zones, lf the steward 
leaves his department, he shall notity his foreman and re- 
pert te the tureman of the department he enters that he is 
on Union business 


(bd) Members of the Bargaining Committee may leave 
their jobs for the purpose of investigating or settling com- 
plaints or grievances only, in each case reporting to their 
foreman and the foreman of the department that they enter, 
that they are on Union business. 


(c) During grievance procedure, and all other Union con- 
sultation or Union business, when it is necessary for the 
Committee, Stewards and Union Officers to be away from 
their assigned work, the orange Union time card shall be 
rung and lettin care of the foreman, assistant for n 
or clerk of the department to which they are assigned. 
Upon the comple any of the above activities, the 
card shall be obtained, re-rung and returned to the rack, 


When a steward or Committceman leaves his work station 
for the perform: of Union duties, he shall fill out and 
give to his immediate supervisor a form (to be provided by 
the Company) which shall show the following: 


Seation of the grievance or the aggrieved 
see or employees. 


Section 5. Pay: Stewards and Bargaining Committee. 


Stewards shall be afforded such reasonable time off, 
from their jobs as may be required to investigate 
t grievances which arise ona night shift. 


(b) embers of the Bargaining Committee shall be af- 
forded such reasonable time off from their jobs, with pay, 
as may be required to investigate and adjust complaints and 
grievances. They shall also be afforded time off from their 
jobs, with pay, for time spent in attendance at arbitration 
hearings and for time spent in meetings with Management. 


Company sh ? te ; (c) Employees of the Company who are called at any step 
Except as : 7 reer : of the grievance procedure as witnesses shall be paid their 
% regular rate of pay by the Company. 
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Section 6. Grievances of Union Representatives. Any 
Committeman or Steward having an individual grievance 
may ask for a member of the Bargaining Committee to 
assist him in adjusting the grievance in keeping with the 
recognized grievance procedure as outlined herein. 


ARTICLE IV 
SENIORITY 


Section 1. Acquisition of Seniority. Seniority rights of 
employees will be recognized by the Company as herein 
provided, 


(a) Employees shall be regarded as probationary e¢m- 
ployees for the first forty-five (45) regular working days 
exclusive of Saturdays and Sundays that they are in the 
employ of the Company. 


(b) Employees will acquire seniority from their original 
hiring date upon the completion of the above probationary 
period and their names shall be placed on the plants-wide 
seniority list. 


(c) There shall be no responsibility for re-employment of 
probationary employees if they are laid off or discharged 
during this period. However, any claims of personal preju- 
dice or discrimination for Union activities in connection 
with the layoff or discharge of probationary employees may 
be taken up as a grievance. 


(d) In the event seniority dates fall on the same day, 
the alphabetical use of names shall determine the em- 
ployee's relative place on the seniority list. (First, surname; 
second, given name; and third, middle name.) 


Section 2. Plants-Wide Seniority. Plants-wide seniority 
shall apply on layoffs, recalls, transfers, job bidding, up- 
grading, shift, and plant preference. 


Seniority shall be applied in the following manner except as 
otherwise hereinafter provided in the following sections of 
this article: 


First. Plants-wide. 
Second. By classification plants-wide. 


Section 3. Layoff. (a) All probationary employees shall 
be laid off before any employee with seniority is laid off, 


(b) If a further reduction in the working force becomes 
necessary, the employee with the least plants-wide seniority 
shall be laid off. Employees in classifications being reduced 
in the layoff, who have seniority to remain in the plant, 
shall have the right to displace the employee with the least 
seniority in the classification of his choice on which he has 
passed a trial period. If he is incapable of doing the work 
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because of a physical hdndicap, in the classification in 
which he las passed trial jperiod, or there being no classi- 
fication in he has ed a trial period, he shall, 
seniority per y. be transferred to another classification 
mutually agrecable ech the Company and the Bargain- 
ing Committee, N yee shall be laid off out of line 
of seniority without mut agreement between the Com- 
pany and the Bargaining (Committee. 


(c) Job openings Classifications listed in Section 5, 
Paragraph (c), wh cur as a result of a reduction of 
the working force, sha « filled through the regular job 
bidding procedure us outlined in Section §. 


Section 4. Recall. “to increase 
the working force, will be recalled 
on a plants-wide basis in lir plants-wide senior- 

oyee is incapa he work, because 


° x the work. When 
emplovees are recalled to classifications other than their 
shall return to their recular classification and job 

job bidding procedure 


(b) No new employee win be hired as long as there are 
employees laid off who have seniority. It is understood 
that this shall not affect] the provisions of Section 6 of 
Article VIII applying to female employees and employees 
in the skilled trades classifications as otherwise expressed 
in this agreement. H 


i 

Section 5. Job Bidding. | (a) When a new job is estab- 
lished or when a job vacancy occurs in a classification, the 
job shall be posted on the bulletin boards for a period of 
twenty-four (24) hours. Such notice shall specify the plant, 
classification, shift, and jad. 


It shall be the sole right of Management to determine when 
a job vacancy exists. Jobs which are not filled from within 
the plant may or may not be filled from outside the plant 
as determined by Managd¢inent. 


(b) Full consideration will be given to each applicant's 
qualifications to fill the job based on his past performance 
on other jobs and physital fitness and on this basis the 
applicant with the greater seniority will be awarded the 
job. } 


In the event it is questionable as to whether or not an em- 
ployee is qualified to und¢rtake the job, he may be disquali- 
fied by agreement between the Company and the Bargaining 
Committee. | 
| 
| 
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¢ employee's failure to quality during the trial period, 

shall be reviewed by the Company and the 

ig Committee and upon agreement of the parties 

ployee shall be disqualified. Employees on trial 

be given adequate instructions on the job. 

y be extended by mutual agreement of the 

face Gnnder he Bargaining Committee. 
have passed 


ten 


Oe 


retr If the 

employee proves unsatisfactory, to his 
ous job at his same rate. Any absence and/or leave 
for any reason during the trial period will be 

ed from the date of entry and, upon return to work, 
1g days of the trial period shall be spent. 


(c) Employees, must complete successfully or fail their 
trial periods before they are eligible to apply for another 
j (1) where this trial period is caused through 
netion in force and the choice of another job; (2) 
“loaned out” to another depart- 
his tri period when his 

a higher skilled job 


armen 


Temporary 9 (a) In regards to the 

' the plants, i times becomes necessary to 

. from one job classification to another when 
‘york available on their regular jobs, In moving 
i nner, the employees with the least 

in the classification in the plant shall 

_and so up the seniority list in rota- 

fication in the plant. 


h the least plants- 
be ired to move. 


When an employee is requested by his foreman to 
operate a job other than his regular job on a temporary 
basis, when no work is available on his regular job due to 

3 . My shortage of materials or breakdowns, he may cither comply 
} jobs tnappiec such request or he may choose to be laid off under the 
be reposted for tw last ¢ rt ions of Section 13 of this Article. 


. ; Section 8. Skill Trades. The seniority of employees 
2 4 9 in the skilled trades shall be established and shall apply in 
» an emp Exerc accordance following Skilled Trades Seniority 
prejerence = su > ‘ t Agreement 

1 period. 
Paragraph 1. Skilled Trades Departments, for the purpose 


: of tr agreement, shall mean (1) the Tool and Die De- 
ferred to } yt t previess ¥ i partment and (2) the Maintenance Department (to include 
given a (20) day tr: ; ’ all commonly recognized apprenticable trades), plants-w ide, 
mployees > jeal ¢: and other such classifications that may be mutually agreed 


wenty (20)) cay t ice. 4 cER2 9 to. 
qa) 
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Varagraph 2. Seniority in the Skilled Trades Departments 
shall be by noninterchangeable occupations or trades within 
the following occupations: Tool and Die, Machine Repair, 
Electricians, General Maintenance, and Tool Room Ma- 
chine Operators. 


Paragraph 3. After the signing of this agreement, newly 
hired or transferred employces who mect the requirements 
of the journeyman status of Paragraph 5 of this agreement 
shall have seniority as of date of entry into such classifica: 
tion, All employees presently at work in the skilled classi- 
fications shall be considered contractual journeymen insofar 
ay the interested parties are concerned. 


Paragraph 4. Skilled trades workers cannot exercise their 
seniority in production classifications nor can production 
workers exercise their seniority in the skilled trades 
occupations. 


Paragraph 5. The term “journeyman” as used in this agree- 
ment shall mean any person: 


(a) Who presently holds a journeyman classification 
in the skilled trades occupations, 


(b) Who has served a bona fide apprenticeship and 
has a certificate which substantiates his claim of 
such service, or 


(c) Who has ten (10) years practical experience and 
can prove same with proper affidavits or has a 
UAW Journeyman Card. 


Paragraph 6, Any further employment in the skilled trades 
occupations in these plants, after signing of this agreement, 
shall be limited to journeyman and apprentices. 


Paragraph 7. Whenever the skilled trades occupations are 
required to increase their forces because of product change, 
model change, plant arrangements or other emergency, and 
journeymen are not available, employees with seniority 
within the plants shall be given preference in filling these 
jobs over new hires other than journeymen, and they shall 
be known as change-over employees. 


Paragraph 8, Employees who are not class ified as journey- 
mien in one of the skilled trades, but who have qualified as 
such, will be given first preference in filling such jobs over 
new hires, They may be transferred to such jobs temporarily 
and in stich case will continue to accrue seniority in their 
regular seniority group, and will likewise accrue seniority 
in the skilled trades classification to which transferred 
during the period of such transfer. 

Paragraph 9, The Company will not hire new non-journey- 
men employ ces for work in the skilled classifications until 
it has first provided an opportunity to all other employees 
in the production departments to apply fer such jobs and 
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has transierre it suck Joy having adaptable skills. 
Such ou t ‘ than apprentices) 
shall be > langeover lovees (transferred). 
Non-journes oP) iy hired for work in the 
skilled classifications than apprentices) shall be 
known as changeover ¢ yecs (new). 


Varagraph } c ‘Jjool 4a Die Department, change- 
over employecs shall be & on the basic machines. 


Paragraph 11. Changeower en ecs (transferred) who 
are assigned tu the sk nts and whose present 
rate is less than mi ra { the skilled classi- 
fication, shal ft east rat the 
skilled class be] ve been assigned. 
When such an em plovees pres ent basic hourly rate is 
greater t hm of the skilled classification, he 
shall c cceivé the rate he had at the time of 
transier. 


Paragraph 12 


by the contract visi sent ctiect. Crowded 
that changeover recs f shall have the 
benefit of the oper: ‘ t le ctual 
provision pu t 

1 ] ] ferred or the 
skilled clas h } are assigned. 


Paragraph 15. jver employees shall exercise senior- 
ity in their own ngeover groups as oF date of entry into 
the changeover group ils th shall be 

graduated apprentices o: 


continue t Secumulate 4 seniority in t 
ity group to which they belonged before tr 


(b) Changeover employees (new) shall not acquire 
except as provided in this para- 


Paragraph 14. vent of a reduction of force in the 
skilled departm andj before regular hours of the skilled 
workers are reduced. alll changeov er employees (both trans- 
ferred and new) will be jaid o:f before any qualified journey- 
men are laid off. 


Paragraph 15. In the case of a layoff in the skilled trades 


department, the follow ne procedure shall apply: 
(a) Changeover etployees shall be returned to their 


roduction cisenaaTont: 


(b) In the tool room, machine operators who have 
been clevated Ito the tool and die maker occupa- 
tion and wholhave not served an apprenticeship 
shall be returned to their machine occupation. 
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Y AVAILABLE 


Company will also post one plants-wide seniority list in 
each of the plants, which shall be kept up-to-date. 
oweupa- 
Section 13. Temporary Layotts. (a) If it becomes nec- 
essary to temporarily lay otf employees in a department 
beeause of shortage of materials or break down of equip- 
ment, employees in the classification affected within the 
department may be temporarily laid off for a period not to 
exceed two (2) successive work days at any one time. 
However, no employee shall be laid off, under this provision 
for more than seventy-two (72) hours in any contract year. 
When employees are laid off under this provision the 
employee with the least plants-wide seniority in the classi- 
fication will be the first to be laid off, the next employee 
od and so on up the seniority list. Employees who have been 
temporarily laid off for seventy-two (72) hours in the con- 
tract year will not be required to accept any further 
temporary layofis. The Company shall make every effort 
to transfer the employees so atfected to other available 
work within the plants. 


(b) When more than one classification is affected, the 
employees with the most plants-wide seniority will be 
offered work first. 


Section 14. Open Jobs: Probationary Employees. Any 
employee must have attained seniority before he is eligible 
to apply for open jobs or exercise his choice of shifts. 
However, if the open jobs cannot be filled by employees 
having seniority, probationary employees will be selected 
according to ability and length of service. 


Section 15. Termination of Seniority. Seniority shall be 
broken for the following reasons only: 


(a) If the employee quits. 


(b) If the employee is discharged and is not reinstated 
Section 10 through grievance procedure. 
sty. all ensp es s : > : (c) Is absent from work for three (3) consecutive 
3 : : working days without notifying the Company, un- 
less a reasonable excuse for failure to notify is 
given to the Company. 


Fails to return to work within five (5) consecu- 
tive working days after being notified by telegram 
or registered mail at the last address filed with the 
Personnel Office of the Company, to report for 
work, unless a reasonable excuse of failure to 
report is given. The Union shall be notified of an 
employee failing to report for work within twenty- 
four (24) hours after said call. 


Is laid off for a continuous period of time equal to 
one-half of the seniority he had at the time of lay- 
off, or for two (2) years, whichever is greater. 
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(1) Becomes self-employed or is employed by another 
employer for profit while on leave of absence ex- 
cept by prior mutual consent of the Company and 
the Union. 


Section 16. Seniority of Union Officers and Representa- 
tives, (a) Stewards and zone connnuitteenen, For the pur- 
pose of representation, stewards and zone committeemen 
shall have top seniority, during their term of office, on the 
shift and in the zone they represent in all cases of layoff, 
recall, regular overtime and holiday work, and shall be 
offered work within their zone on all such occasions except 
as provided for in paragraph (b) below. 


During a reduction of the working force, the steward will 
be the last employee transferred from his regular classifica- 
tion in the plant. In the case of a total reducton of the 
steward's classification in a plant, the steward will be given 
a job in his zone in line with his capabilities. 


(b) President and Bargaining Committee. Members of 
the Committee and the President of the Union shall have 
greater seniority than any other employee in the bargain- 
ing unit during their term of office. 


At least one (1) member of the Bargaining Committee shall 
be offered work when there are ten (10) or more employees 
working in the plants. If fifteen (15) or more employees 
covered by this agreement are working in the plants on 
their shift at regular hours, overtime and holidays, or dur- 
ing layoff and recall, members of the Bargaining Commit- 
tee and the President of the Union on that shift will be 
otfered work for the purpose of representation, 


During a reduction of the working force, the Bargaining 
Committee and the President of the Union will be the last 
cmplovees to be transferred from their regular classification 
in a plant. In the case of a total reduction of their classi- 
fication, they wil be transferred to a job in the plant in line 
with their capabilities. 


(c) Officers. Teocal Union ecutive Board members 
shall have greater plants-wide seniority than. any other 
employee in the Bargaining Unit in all cases of layoff and 
recall from layoff, contingent upon the provisions of para- 
graph (b) above having been carried out with respect to 
laveff and reeall from layoff as it affects members of 
the Bargaining Committee and the President of the Union. 


(a) Officers and Representatives — Job Bidding and 
Transfer. Local Executive Board members, when making 
application for open jobs or in case of transfer due to re- 
duction of the working force and Representatives when 
making applications for open jobs shall exercise their 
seniority only as it appears on the plants-wide seniority lst, 
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Section 17. S$ 
to preference of shifts ac 


of seniority, 


tion, One s notice 
a transfer under 

(3) transfers per 
agreed by the C 
Employee 


not exercise such preference ov 


trial period or a probatid 


Employees shall be entitled 
_to plants-wide seniority, 
in the same job classifica- 


ke will be de, and only three 


ill be allowed, except as mutually 
y jand the PRargaining Committee. 


xerci ¢ their shift preference shall 
ployee who is on 
mary employee. 


: +| : ° 
Section 18. Temporary Jobs. Except in the case of a re- 


placement for an employe 


Company desires to estab} 
nel Department will not 


f¢ on leave of absence, when the 
‘ary job the Person- 
g Committee. 


The Bargaining Committee and the Personnel Director will 
then hold a meeting and! upon mutual agreement of the 
parties the job will be established. The job will then be 
posted for twenty-four (24) hours. 


z ‘ : = | 
No application for a tempo’ 


Personnel Department un] 


ill be accepted by the 


passed a trial period on th 
as to the emplo 


Section 19. Seniority 
gaining Unit. Any plo 
in the bargaining unit to, 


ll the applicant has previously 
ic} 


mporary } 
job. 


s: Employees Ou 
wee who is promoted if 
a job with the Company outside 


the bargaining unit shallj not accumulate seniority in the 


bargaining unit while serving on such job. Any employee 
who accepts a job outside the bargaining unit and who is 


returned to the bargainin 
return, with the same a 


unit shall be credited upon his 
unt of seni he had at the 


time he left the barga ing unit. When such employee 
returns to the bargaining unit, the Union shall be notified of 


his accumulated senior: 


in detail. Those employees who 


were given credit for accumulated seniority prior to October 
31, 1950 shall retain such dredits. 


Section 20. Responsi ity. The Company shall be held 


responsible for applying | 


the seniority provisions of this 


agreement and any loss of working time resulting from a 
deviation therefrom except as to deviations agreed to be- 


tween the Company and | 
be paid to the employee! 


the Bargaining Committee, shall 
affected according to his hourly 


rate of pay for the period lor periods in which said deviation 
occurred, provided that jany employee affected by such 


deviation or discrepancy 


nust notify the Company in writ- 


ing within five (5) days after such deviation or discrepancy 


occurs, i 
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ARTICLE VI 
LEAVES OF ABSENCE 


Section 1. 
effectiveness 
ARTICLE V successor, 

: Selective Service Legislation, it a regular 
DISCHARGE AND DISCIPLINE h th ne of entering service in the armed 
Pshe United States has acuuired a position with the 
niority status and pay, such employee shall, 
g his period of training and 
position or to a position ot 
ithout loss of seniority and 
insurance or other benehts 
pursuant to established rules and 
rployees on furlough or leave of 
Employer at the time such em: 
shall be restored in such 
, status in his employment as he 
t continued in such employment 
ot his entering the armed forces 
tien of such employment, and 
y such position without catise 
uch ration: provided such reg- 

) present to the Employer a 

United State Military 

completed his period of tr: ining, 
it cualitied to perform the duties of 
make application for re-employment 
che is relieved from such training 
alization continuing after dis- 
riod of not more than one year: and prov ided 
ployee enlists in the armed forces of 
than in a reserve component) he 
Ato the aforesaid re-employment rights only 
sore than four vears (plus any period 
mposed pursuant to law) and is there- 
vice under honorable conditions, and 
3 employee who enters upon active 
the purposes of determining his phys- 
or not voluntarily, in the armed forces 
or the Public Health Service in re- 
l to active duty shall be entitled to 
ymient rights only if he is relieved 
under honorable conditions not later than 
: the date of entering upon activ duty or 
the expiration of such four years as he is 
© obtain orders relieving n from active duty; and 
that the foregoing provisions shall apply 
r’s circumstances have so changed as 
it to comply with 


f; 
a 


ee 
o) 


aves 


au ae 
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to enter the armed forces, the person who left such position 
first shall have the prior right to be restored thereto without 
prejudice to the re-employment rights of the other person 
or persons to be restored, 


(b) Any employee who is a member of the Armed Forces 
Reserves, who is called for duty of any kind shall have all 
of the rights outlined in paragraph (a) of this section. 


Section 2. Rights: Military. Any cmployce drafted un- 
der the Selective Service Act, or who volunteers for any 
type of Military or Naval Service, when the United States 
is at war, either declared or in fact, shall be paid all vaca- 
tion benefits earned during the life of this agreement. 


Section 3. Pregnancy Leaves. Leave of absence for preg- 
nancy shall not extend past twelve (12) months. The work- 
ing period in the event of pregnancy shall not exceed three 
(3) months following conception. Seniority shall accum- 
ulate during such pregnancy leaves. 


Section 4. Written Leave of Absence Form. Every leave 
of absence shall be made a matter of record and the regular 
“Leave of Absence” form shall be made out in quadruplicate 
upon application to the Personnel Department. The original 
is to be retained by the Personnel Department, the dupli- 
cate by the emplovee, the triplicate by the Bargaining Com- 
mittee, and the quadruplicate by the foreman of the de- 
partment, 


Section 5. IlIness and Personal Leaves. The following 
leaves of absence shall be granted pursuant to the provisions 
of the following paragraphs: 


(a) Leaves of absence because of illness or injury, the 
existence of which in attested to by the attending physician, 
for such period of illness. 


An employee who has been on leave of absence because of 
ness shall, upon reporting to the Company, furnish the 
Company a doctor's statement that he is physically able to 
return to work in his regular classification. If the Company 
is in doubt as to the employee being physically able to re- 
turn to work in his regular classification, it shall have the 
right to have such employee examined by the Company 
physician at the Company's expense, Such examination 
shall be made prior to the date the employee expects to re- 
port for work, 


(b) Leaves of absence because of illness in his family, 
attested to by the attending physician, which demands the 
absence of the employee from work for such period of 
iMness. 


(c) Leaves of absence for personal reasons in a twelve 
(12) month contractual year shall not exceed: 
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ral bound volume 


(1) One 1) thirty 
(2) Two (2) tuo 
(2) one (1) day 


Section 6. Leave of With re- 
spect to leaves of abse’ ver (a) and 
(b) of Section 5 of thi i i the 
Company, the cmployce 


(b) 

paragraph ( ch. provides 
that the emp ployed elsewhere during 
his leave of absen agreed to by the Com- 
pany and the 


(c) Senio 
covered by 


graph (c) of Section 
ane! reg oben 


also 
pay 
leaves. 


ites 7. Union. Any lovee selected by the Local 
Union of the Eecapene: jon to perform duties for the 
ni bsence not to exceed one 
(1) year, made in wri ing to the 
Company. be re: ewed each year, if neces- 

. by the same request writing. During such leave of 
¢ employee shall continue to 


Section 8. Public Or: the Company 
who is elected, or ares ¢ (city. county, 
state or federa Absence for the 
duration mm of Ss ty shall accum- 
ulate while on 


Section 9. School mployees who leave to 
attend school will “an educational leave. These 
emplovees shall car! accrued. as of the date of 
their leav t jority. during such 
educational i ¢ make ‘application for 
a job within two (2) weeks a e closing of the school 
term, they shall be given the right to displace a probationary 
employee, Hf any. Hf they are “capable of doing the work, or 
there being no such prdbdationary employees they shall 
be given preference on open jobs over new hired. 


A veteran who takes an educational leave for schooling 
under the GI Bill shall! | upon proper application as set 
forth above, have displace ment rights in accordance with 
his length of service of ihe date of commencement of his 
leave. 
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group leaders, set-up men and floor inspector 
! lnary power, and shall not work out 


7 tof the plant and direction of the 
ARTICLE Vil king for hall vested exclusively in the Company, 


VACATIONS 
n Boards. The Company agrees to main- 
no necessary bulletin boards within. the 
(3) to be erected at mutually 
upon places. to use of the UAW, 
‘gor the official Union business. The bulletin 
L with a lock, and. bulletins 
President or Chair- 
~ and approved by the 
t be posted only by the 
Committee. President of the 
2 entative. Use of the public 
address syst all to the Company, except 
he President, ar the Bargaining Committee 
request it : ssion of the Personnel 


Union Representa- 
Committeemen shail be 


plant. However, nembers of 

ards and executive board 

ave the plant when arrangements 
Personnel Director by the President of 
irman of the Bargaining Committee, or 


mployees Employees may 
r foreman to leave the plant 
f a reasonable 
ARTICLE VIII 
TERA Tis 
GENERAL PROVISIO & Limitation. It is here recognized by both 
are certain limitations on female work. 
nt and by virtue of state labor 
, of the state labor department, 
not be assigned to work where it is 
to lift more than twenty-five (25) 


5) 


ores 


~ 


y work in the following classifica- 

Ming Machine, Burr Bench, Assembly 

tock Room, Surface Lapper, Coil 
Etcher and Induction Welder. 


female em- 
1 shall 
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Section 7. Laws. In the event of any provision of this 
agreement is found to be in violation of State and Federal 
Law, the remainder of this agreement will not be affected 
thereby : 


Section 8. Overtime: Service Department. (4) When 
two or more departments are working overtine and there 
is a need for tools, wes, jigs or fixtures, sufficient crib 
attendants will be permitted to work overtime to provide 
the departments working with the necessary tools, gages, 
Jigs or fixtures, 


(b) When two or more departments are working overt 
and there is stock to be moved, sufficient stock movers will 
be permitted to work overtime in order to move the stock. 


(c) When there are fifteen (15) or more employees work- 
Ing overtime in departments where tools and cutters are 
used, sufficient cutter grinders will be permitted to work 
overtime to supply the departments with tools and cutters 
if such are not available from the tool crib. 


(d) When the Assembly Department is working overtime, 
sufficient stock room employees will be permitted to work 
overtime to provide the Assembly Department with stock, 
if needed. 


(c) When two (2) or more departments are working more 
than half of their employees or if there are thirty (30) or 
more employees working overtime in a plant, janitor serv- 
ice shall be provided. 


(7) The overtime requirements of parag xraphs (a), (b), 
(ec), (d), and (e) above will not apply in those cases where 
sufficient employees are available who are in the classifica- 
tions involved to adequately handle the added work and who 
are working their regular shifts. 


Section 9. Inventory. In consideration of the importance 
of the annual inventory, it shall be the privilege of Manage- 
ment to select the working force during this period of 
part- time operations, adhering to seniority provided the 
senior employee is qualified. Bargaining unit er mployees 
shall do all counting and manual labor during the inventory 
period. Clerical work may be done by salaried employees. 


After Management selects the work force for inventory, 
the youngest people by seniority will be sent home first in 
cach plant as the inventory nears completion, Regular Stock 
Room help will be retained until the inventory is completed. 
If it becomes necessary to work overtime ‘during the in- 
ventory period, the regular stock reom employees Ww ill be 
offered work in all cases. If additional help is needed. the 
oldest employee by seniority when working on inventory 
in cach plant will be offered the overtime first. 
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Section 10. Smvk leges. Smoking shall be 
mitted in the plants in peices with insurance j 
ern Te_UWLaons, except _ atees restricted 


suiety requirements and fite 


Section 11. No Discriminatic Lom rees not 
to discriminate in I : er ding, or 
promotions © t T olor, or 
religious Lehie/, sex or 


Section 12. Copies of ; 
(30) days 4 3 thi 
: printed 7 


A copy of the contract wi i amendments 
will be kept posted in plan d constructed 


for that 


mediate need for emergen ¢ equipment, 
case the job will be severed v by in 
mittee as pr i n these 
such work = soon as the 
emergency ¢ <i a ¥ ther agrees 
has the 
a Zz “knowl- 
edge to efi yom shall not apply t to such 
parts as are normally | per hase the outside. 


loyees will not be re- 


Section 14. Tools. Y f 
er than those set out herein: 


quired to furnish any tools jo 
necessary 
necessary 
1— hasan (machi 
1—screw driver 


1— pair of pliers 
1—6” Bar scale 
1 — set of necessary wrénches up to 1”. 


The Company will purch hage the above tools for the em- 
ployee and sell them to the! employee at cost. 


Section 15. Minutes of Stcstines between the Company 
and the Union. (a) <A rough draft of minutes shall be 
made by the Company andj presented to proper Union and 
Company personnel within a reasonable time after the 
meeting. The minutes shall contain the disposition of any 
issue, the Union's position! and the Company's position. 
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placing of nodes and may also experiment with the first 
pieces of a par yat has not been plated before in order to 
determine proper setup. 


(d) Nothwithstanding the provisions of paragraph (b) 
above, the foreman of the Heat Treat Department may 
determine and set turnace temperatures, 4 enching solutions 
and temperatures and may experiment with heat treatment 
of first pieces of a part that has not been heat treated before 
in order to determine proper cycle. He may also do any 
necessary ™ tallurgical analysis. 


ment of new products or new models on 

requires the designing of and creating of 

This development work also requires 

mumerous ¢ “cut and try” basis. It is recognized 


the parties that 3 work may be done by 


bly wor 

such new products or new 
as bargaining unit work and 
nit employees providing they 


The work of g sample parts and the assembly of 
sample parts omers and the making of parts for 
all sampies on procuction orders shall be considered bar- 
gaining v work. 


Section 19. ! ing of Facilities. If the Company leases any 
ot i C ‘nployer ora subsidiary of the 
Pierce Industrics Corporation who uses such facilities for 
the purpose turing governors OF chokes or air- 
it work or ot lucts now being manufactured by 

i ; es engaged in such activities will 


. nt. If all or any part of the plant 

roved to a new location, all employees on the seniority 
t who are affected by such move will be offered jobs at the 
location according to their respective seniority stand- 


Section 21. Proposal and Counter-Proposals. It is express: 
rstood and agreed that the Union in making and 
ng proposals and counter-proposals during, con- 
otiations or any other negotiations has not bar- 
and in ne . ran or : laway or waived any right of any employee 
" lass Ee 
Pye rs achines. The Company will provide 
of employees up-to-date ven chines throughout the shop. Em- 
restriction ; ployees obtaining, | r from the vending machines 
by the supervisor. roo uy shall return to their pl to consume such refresh- 
ments and such refreshments § consumed within a 
(c) Nothwithstanding the n reasonable ammount of time. An employce may wash his 
above, the foreman of th yw Departmen { hands prior to getting refreshments. Employee visits to the 
the mixing of solutions, 1 n of electri : canteen will be limited to non-working time. 
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Section 23. Moving Stock. Operators shall move stock or 
material for short distances for their own use when efficient 
production requires such action and when a Stock Mover 
is not immediately available. A Stock Room man may, when 
efficient: production requires such action, move parts di- 
rectly to Assembly from the Milling Machine and Drill 
Tress departments. 


Section 24. Truck Driving. The duties of the employee or 
employees who drive the Company station wagon on a 
part-time basis (designated Truck Driver) shall be limited 
to trips within a twenty-five (25) mile radius of the Com- 
pany's plant. The Company may assign an employce from 
the day shift or an employee from the night shift to drive 
on any of such trips. 


ARTICLE IX 
HOURS OF WORK AND OVERTIME PREMIUM 


Section 1. Work Week and Work Day (a) There shall 
be established a standard work week of forty (40) hours 
which shall consist of five (5) eight (8) hour days from 
Monday thru Friday inclusive. Under one (1) or two 2) 
shift operations, the work week shall start at 6:55 AM. 
on Monday and end with the last shift on Friday. Under 
three (3) shift operations, the work week shall start at 10:55 
P.M. on Sunday and cnd with the last shift on Friday. 
Time worked from 10 P.M. to midnight on Sunday by 
the third shift shall be considered as time worked on Mon- 
day for the purpose of this section. 


(b) It is understood that overtime work will be necessary 
from time to time and employees will be expected to co- 
operate where such overtime work is necessary, but no 
employee will be penalized for not working more than 
cight (8) hours in any one day or more than forty (40) 
hours in any one week except as provided in Section 4 of 
this Article. 


) Fight (8) hours shall constitute a day's work. 


(Gd) The work day shall consist of a tw enty-four (24) hour 
period beginning with the starting of the employee's shift. 


Section 2. Overtime and Premium Pay. (a) Hours 
worked in excess of eight (8) hours, in any day from Mon- 
day to Friday inclusive, shall be compensated at the rate 
of time and one-half the regular rate. 


(b) Hours worked on Saturday shall be compensated at 
the rate of time and one-half the regular rate. 


(©) In addition, the time worked from 10:55 P.M. to 
midnight on Friday by third shift, employees shall be com- 
pensated for at time and one-half the regular rate. 
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(dy) Hours worked on Sunday shall be compensated for 
at two times the regular rate except that time worked by 
third shift employees from) 10:35 P.M. to midnight on Sun- 
day shall be compensated for at straight time. 


employees from 
hall be compensated 


h the plants are closed 
ch y jshall be compensated for at two 
s the employee's regular rate. 


shall net 


(b) Under three is ions, t shift of 
week shall begin v he| tt siift at 10 P.M. on Sun- 
day and end at 6:55 A.MJon Monday. The first shift shall 
start at 6:35 A.M. on Monday and end at 2 ; 
Monday. The second s all start at 2:35 P.M. o 

day and end az 10 on Monday. 

have a paid lunch period 


lees ee} “oy 
sof Work Week. The work week 
hle following manner: 


Section 4. Mair 
shall be m: 


forty (40) hours per week, all 
i be laid off 

| 
(b) Ii the above does not sufficiently reduce the work- 
ing foree to on iérty (40) hours per week for all 
mployees. ier jority employees will be laid 
per week. 


(ce) The Company ag the contra rovides for a 
40 hour work week ich shall be maintained at all times, 
except as provided for in! Article IX, Section 8 and Article 
IV. Scetion 13, of the dontract. The work week may be 
reduced on a temporary basis by agreement of the Company 
and the Bargaining Committee to 32 hours per, week, subject, 
however, to approval of the membership The Company 
mav schedule a work week of thirty-two (32) hours in any 
week in which a legal haliday falls. 


‘} vadtes hw!) , ° a 
beseoea J AS _ Uverume shall telephone, telegram or registered letter not to report for 
enlaces’ : : ong plant among te work and except in an emergency shutdown as detined in 

Neat . : Section $ of this Article. 


(b) When any employee other than those in the electri- 
cian, maintenance and machine repair classifications is called 
in to work outside of his reguiar shitt or on Saturdays, 
Sundays. or Holidays. he shall be furnished with a minimum 
of two (2) hours work, or he shall be given two (2) hours 
pay and sent home. 


Any employee in the electrician, maintenance or ma- 
€ repair classifications 4 ho is called in to work outside 
or on Saturdays, Sundays or Holidays, 
aminimui of two (2) hours work 

wo (2) hours pay and sent home 


ift Premium. It is further agreed that em- 
all continue to receive six (6) cents per hour 
compensation for working on the second shift 
(3) cents per hour for the third shift. 


Emergency Shutdown. Emergency shutdowns 
he Company's control are recognized. 
storm, tlood or other Acts 


ergency shutdowns may 
no prior notice and thereupon as soon as 
y ceases to exist, the employees will be re- 
radio, telephone and/or registered letter. The 
shall not be liable for regular or call-in pay in 
rgencies. 


ARTICLE X 
STRIKES, STOPPAGES AND LOCKOUTS 


(ay It is the intent of the parties of this Agreement that 
the procedure herein shall serve as a means of peaceable 
settlement of all disputes that may arise between them. 


(b) During the life of this Agreement, except as provided 

Ne Pe eps , for in Article XVII of this Agreement, the Company will 
ty opies 9 notice bearing * I . not lock out any employees until all of the bargaining pro- 
ployees work , ‘edures outlined in this Agreement have been exhausted 
01, TOE RODE lant Con t thirty ia no case on which the Arbitrator shall have ruled, 
minutes def ° and in no other case on which the Arbitrator is not ci 
. e: < " . rule until after negotiations have continued for 
Section ie Repo une ane oy Ay b Peale E days at the third step of the Grievance Pro- 
co < to eon ant sent hom SoaE ats 7) -edure. In case a lockout shall occur, the Union has the 
such employee has een aoe fed ¢ J be option of cancelling the Agreement at any time between the 
h employ 3 een notified the c day by tenth day after the lockout occurs and the date of its 


foreman or by notice posted on th Metin boar settlement 
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(c) During the life of this Agreement, except as provided 
tor in Article XVII of this Agreement, the Union will not 
cause or permit its members to cause, nor will any member 
of the Union take part in, any sitdown, stay-in or slowdown, 
in any plant of the Company, or any curtailment or work or 
restriction of production or interference with production of 
the Company. The Union will not cause or permit its mem- 
bers to cause nor will any member of the Union take part in 
any strike or stoppage of any of the Company's operations 
or picket any of the Company's plants or premises until 
all of the bargaining procedure as outlined in this Agreement 
has been exhausted, and in no case on which the Arbitrator 
shall have ruled, and in no case on which the Arbitrator is 
not empowered to rule until after negotiations have con- 
tinued for at least five (5) days at the third step of the 
Grievance Procedure and not even then unless authorized 
by the International Union, United Automobile, Aircraft 
and Agricultural Implement Workers of America, AFL- 
CIO, and written notice of such intention to authorize has 
been delivered to the Personnel Director of the Company 
at least five (5) days prior to such authorization. The 
Union will not cause or permit its members to cause nor 
will any member of the Union take part in any strike or 
stoppage of any of the Company's operations or picket any 
of the Company’ plants or premises because of any 
dispute or issue arising out of or based upon the provisions 
of the Pension Plan nor will the Union authorize such a 
strike, stoppage, or picketing. 


In case a strike or stoppage of production shall occur, the 
Company has the option of cancelling the Agreement at 
any time between the tenth day after the strike occurs and 
the day of its settlement. The Company reserves the right 
to discipline any employee taking part in any violation of 
this Section of this Agreement. 


ARTICLE XI 
RETROACTIVITY 


It is hereby agreed by both parties that in consideration of 
the wage structure and other monetary issues in this con- 
tract that all fringe benefits and wage standards as shown 
in these pages shall be effective upon the effective date of 
this contract or deferred by the provisions of this contract. 
It is fully understood that amendments and minutes of the 
previous contract not changed by provisions of this Agree- 
ment shall continue in effect. 


ARTICLE XII 
PRODUCTION STANDARDS 


Section 1. Preparation for Timing Jobs. In order to in- 
sure that the standards set by time study of an operation are 
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set fairly, the follo visions will be strictly 
adhered to. Befor F i r studied, the u 
study man shall estat 

if necessary ne st “ op the job 
to be studied. T all record on the 
standard obser 


(by) A complete descr Tt ¢ tooling us in the 
operation. 
(c) 

the oper 


(d) A complete description of accessory tooling and equip- 
ment used on the operatign. 


nlete description of the location of stock and 
tances under whi the operation is to be 


1 immediately prior 

en to compare the operation and 

the conditions of the 

are as shown on n ) re study sheet. 


the purpose 
oh standards shall ie ‘taken by the 
bd. Eleme : ion will 
be so erent i 
will not be 1 


All observed 
1 times 
re so note th means no 
outs s the reasons therefore are clearly denoted on the 
time study sheet. All strikeouts shall be clearly noted on 


sheet. | 


(b)) Acminimum of a aq minute time study or 20 observa- 
tions, whichever is greater. shall be made of any operation 
being studied, except on nor operations a 20 m inute ¢ 
study or 10 observations s be used, whichever is greater. 


(ce) In determining lowed ume for clements, an 
arithme: means shal used (simple average). 


(d) The average cycle kime or average element times (as 
the case may be) as calenie will be levelled by a percent- 
age rating: however, no:performance which is rated lower 
than 0 per cent shall be ised as ab. for a production 
standard. One hundred aad (1006) shall be considered 
as normal. 


A “substantial” change in design, method, etc. shall be con- 
nore emOyees WE ca sidered to be a change which amounts to 10 per cent of the 
two workers WHT De Stee rate, of more, and a new rate established as the result of 

uch a change shall take into consideration only the ele- 


Dispute. All facts and figures pertaining to a 
rate, of production standard, shall be available 
: r upon request. The Company also agrees to 
8 SE PEP ESEE. A 7 s on copies of all studies pertaining to an accepted 
Ed nt rate. 
contain ana 
ROL coveErec : : Any dispute over a rate, etc. shall be subject to the griev- 
: ure, and once such grievance has reached Step 
procedure, the local Union may call for the 
f the International Union including the right to 
sted operation. 


Section 6 Estimated Rates. The Company shall have the 
night to establish estimated rates for the purpose of proving 
hods, but no operator shall be disciplined in any 
to meet estimated rates. The estimated 
used or referred to by the Company's 
en setting a production standard as 

in the above Sections of this Article. 


ARTICLE XIII 
INSURANCE 


the employees and 
tribution to the cost 
“A” attached hereto 
made a part of this Agreement. 


ARTICLE XIV 
PENSIONS 


ion plan is hereby extended to October 30, 
lowing changes: (1) The following para- 
added to Article VIT of the Plan: 


“An employee with at least ten (10) years of cred- 

i e¢ and who has become unable to perform 

in a normal and average manner, may be 

hen or after he attains the age of sixty-two 

ployee retired under the provisions of 

: : shall be eligible for a normal retire- 

not be subiect to “srt a in Section 1 of Article 

change in the design, mat z @, i 3 = : f dispute as to the ability of the 

of clearly cemonstrable ae i: Ae : pl in his work ina normal and aver- 
be changed because of rease iene. nner be settled by the Board.” 
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ARTICLE XV 
WAGES 


Section 1. The following sections being a definite part of 
the wage pattern agreement, understood and agreed to on 
the erfective date of this contract, are hereby made a part 
of the contract by the signatures of the parties. 


Section 2, Job Descriptions. The job descriptions current- 
ly in use shall remain as part of this Agreement. Changes 
shall be made as mutually agreed upon between The Com- 
pany and the Bargaining Committee. 


Section 3. Transfer Rates. (a) When any employee for 
any reason leaves a higher paid job or a lower paid job 
(eg. reduction in the working force or failure to perform a 
higher paid job) they shall accept the maximum wage of 
the job to which they are transferred. 


(b) When an employee is taken off his regular job temp- 
orarily, for the convenience of Management, to do special 
work, try out machines, or to work out of his classification, 
or to do the work of a higher or lower rated employee, he 
shall receive his own hourly rate or the highest rate paid 
for the job in the new classification, whichever is greater, 
for time spent on such job. 


not satisfactory to the Bargaining Committee, it must, with- 
in one work week, submit to the Company in writing its 
protest to the temporary classification and its proposed 
classification for the same job. If this notice is not received 
by the Company within one work week after said meeting, 
the temporary classification established by the Company 
shall become permanent. The Committee's written objection 
shall be considered as submitted to Step “b" of the Grievance 
procedure and the parties shall follow the balance of that 
procedure to establish the final classification for the job. 
The rate of the final classification shall be effective from the 
date any employee began work on the new job. 


Section 5. Annual Improvement Factor. (a) The annual 
improvement factor provided herein recognizes that a con- 
tinuing improvement in the standard of living of employees 
depends upon technological progress, better tools, methods, 
process and equipment, and a cooperative attitude on the 
part of all parties in such progress. It further recognizes 
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the principle that to produce more with the saine amount 
of human effort is a sound economic and sucial objective. 
Accordingly, all emplosges covered by the Aurcement shall 
receive an increase oi s1y (6) cents per Lour effective Octo- 
ber 30, 1962, and an additional increase of six (6) cents per 
hour effective October 30), 1963, which shall be added to the 


Atthe o Lot » Uphon, 1 y will provide six 
paid hol per cfectise October 30, 1962, 
in her ccome etiective on that date 
provided torin nret yf ay ts sub-scotion (a). 

In the event the eptien y in the preceding para- 
graph is not exercised bb; October 30, 1962, 
the U shall have thd ¢ October 30, 
1963, cu of the ware 220 tive on the 
latter date 


or paid holidays is exercised, cligi- 
lowance shall be subject to the fol- 


The employ 
ary period prioy 


rT , | . . +. 
The emplovee rust work the work day immediate- 
7 I 1 . ea aes 2 
ly preceding and the work das nediately follow. 
ing the holiday) 


Holidays whicll 


nday will be celebrated 


r increases in base rates pro- 
be added to the wage rates 
d maximum) for each day work 


Section 6. Cost-of-lv (a) In addition to the Annual 
Improvement Factor forth in Section 5 above, a Cost- 
of-Living Allowance formula will be established, and such 
allowance shall be dctermingd in accordance with the pro- 
visions of this Section. | 

| 
(b) The Cest-of-Liviqg Allowance provided for in pa 
graph (a) shall be added to cach employee's straight tine 
hourly carnines and will be adjusted up or down each three 
months in line with the) Cost-of-Living Allowance provided 
for in paragraphs (¢);and (1); provided, however, such 
allowa may not be adjusted up or down more than three 
(3) cents in any one contrac year. 


(c) It is agreed. that |the cost-of-living allowance will be 
subject to reduction sq that, if a sufficient decline in the 
cost-of-living occurs, employees will immediately enjoy a 
better standard of livini. 


OF ADJUSTMENT 


tment for cack 


No adjustments, retroactive or otherw ise, shall be made 
lue to any revision W hich may later be made in the published 
igures tor the B.L.S. Consumers’ Price Index tor any 
ase month. 


) The parties to this Agreement agree that the contin- 
nce oF the Cost-of-Living Allowance 1s dependent upon 
e availab of the official monthly B.L.S. Consumers’ 
< in its present form and calculated on the same 
for October 15, 1938, unless otherwise 

the parties. 


cE 


poe 


Except as otherwise provided above, this Agreement 
continue full force and ettective without change 
as the Agreement between the parties remains 


Section 7. 
CLASSIFICATIONS AND WAGE RATES 
Effective October 30, 1961 
g Annual Improvement Factor and Cost-of-Living 
in ect this date. 
CLASSIFICATIONS Hiring 60 90 
Skilled Trades (Journeymen Only) Rate Days Days 


Tool and Die Maker . 3.30 


Too! Room Machine Operator ) 
) 


fost . 
M r ms 3t 
is 2. 


oa 
.20 


PRODUCTIVE CLASSIFICATIONS 


Set-Up and Operate Hiring _30 60 90 
Rate Days Days Days 


utomatic Centerless 


. 2.73 


nN 
uu 
ro 
tv 


Machine Operator 
2.67 
on Welder 2.67 
Precision Grinder 2.60 
on Grinder 2.60 
less Grinder . 2.60 
2.64 
2.64 


inh 
INS 


SAADNN 
eeoonr 


YYUNN 


NHONNWY 
piety] 


fen 
vo) 
NWKWHKWNN 


y 
zs 
Na) 
Na 


hucking Machine 


NN 
DH 
SB 
WN 
uN 


ator 
Grinder 


Profile Mill Operator 
he Operator 


NON 
und 


tw 
tpt 
rs 
tw 
tun 
Re} 


Grinder (int, Ext. and Rough) 

Semi-Automatic Turret Lathe 
Operator... 

Induction Welder . 

Rotary Drill 

Rotary Mill atc 


PRODUCTIVE CLASSIFICATI 
Operate Only 


NwnNn 
tars ba 
Wiel 
tyigvuy 

SUS 


Automatic Screw Machine Operator 2.61 
Turret lathe Operator ~.— nie Coe 
Special Assembler (Samples and 
Returned Used Units) 
Plater a ake 
Burr Bench Operator 
(Finished Parts) 
Spray VPainter . 
rill Press Operator 
Assembler E 
Coil Winder 3 
Milling Machine Operator 
Surface Lapper 
Snag Grinder 
Wash Rack Operator 
Punch Press Operator 
Induction Welding Machine 
Operator . 7 pistes 
Choke Checker cainsneicuoen S40. 


NON-PRODUCTIVE CLASSIFICATIONS 


*Set-Up Men = smu 5 aboxe maximum of 
operator classification 
10 above maximum of 
; «: operator classification 
*Cutter Grinder ss 267 277 287 257 
*Tool, Jig, Fixture, Gage and 
Sample Layout Inspector 
(Qualified Only) 

Floor Inspectors i 
Final and Receiving Inspector. 
Crib Attendant 

Shipping and Receiving 

Stock Mover 

Truck Driver 

Steel Room 

Stock Room 

Etcher : 

General Laborer 

Janitor 

Janitress 2 247 
*Special Classifications — See Article IV, Section 3, Para- 
graph (c) and Section 5, Paragraph (c). 
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ARTICLE XVI 
APPRENTICESHIP AGREEMENT 


The Apprenticeship Agreement, attached as Exhibit “B,” 
shall be a part of this comtract and shall remain in full force 
and effect for the duration of this Agreement in all of its 
provisions; provided, however, that said Apprenticeship 
Agreement shall be aundnded so as to provide 

ployee may not start Ye apprenticeship prox 

more than fifty-five (33)/years of axe. 


| 
ARTICLE XVII 
| 
TERMINATION 


This Agreement shall be effective October 30, 1961, and 
shall continue in full force and effect until October 30, 1964, 
and from year to yea ithereaiter, unless by notice given 
not less than 60 days prior to October 30, 1964, or prior 
to October 30 of any year thereaiter, either party notifies 
the other of its desire to ter inate the Agreement and there- 
upon the Agreement shall terminate as of October 30 next 
succeeding the date on Which notice is given. Not less than 
60 days prior to October 30, 1964, or prior to October 30 of 
any year thereaiter either party may notify the other of 
its desire to amend the Agreement, in which ev 

notice shall set forth the nature of the amendments desired. 
If the parties are unable to agree upon the proposed amend- 
ment, or amendments, on OF before October 30 in any year, 
unless the party or parties proposing the amendment or 
amendments withdraws them, the contract shall expire on 
October 30 of thar year. Any amendments that may be 
agreed upon shall becdme and be a part of the Agreement 
without modifying or ichanging any of the other terms of 
the Agreement. | 


| 

| 

In witness whereof, the parties hereto have caused their 

names to be subscribed by their duly authorized officers 

and representatives the day and year first above written. 
| 


THE PIERCE GOVERNOR COMPANY, INC. 
1625 Ohio Avenue Anderson, Indiana 
[Phone 63-3331 


LELAND E. BOREN 
ALLEN Pp. REINHARDT 
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LL UNION, 

AIRCRAFT & 

NT WORKERS 
_ ao, VAW-AFL-C1IO 
Anderson, Indiana 


EXHIBIT “A” 
INSURANCE 


Section 1. Insurance Benefits. Group insurance benefits 
shall be provided for the employees with semority and their 
dependents. The Life Insurance benefits and the Sickness 
an@ Accident Insurance benefits shall be those which are 
presently proy ided under the group pohtey written by Amer- 
fean United Life Insurance Company. The Hospital and 
Surgical Insurance benents shall be those presently pro- 
vided by the Blue Cross-Blue Shield “3os-day Preferred 
Schedule” for active employees, and the 120-day schedule 
for retired employees 


The group insurance benefits shall be provided for active 
employees during the mrst contract year of this Agreement 
at no cost to the employees 


At the close of the thirteenth (13th) month of the contract, 
2 calculation shall be ade to determine the cost per month 
per active ¢ rloyee of such Kroup insurance benefits for 
active employees during such thirteenth (13th) month, It 
such calculation shows that such cost exceeds Twenty-One 
Dollars and Sixteen Cents ($21.16) per month per active 
employee, then each active employee shall pay each month 
e cost of such benefits during the second year of 

étan amount equal to the excess of such cost over 

s and Sixtcen Cents ($21.16). If the 

tteenth (13th) month does not exceed 

One Dollars and Sixteen Cents ($21.10) per month 


per active ploy he benefits shall be provided during 


the second co ir at no cost to the active employees. 
tion shall be made at the close of the 
) month of the contract. If such calcula- 
such cost exceeds Twenty-One Dollars and 
($21.16) per month per active employee dur- 
th (25th) month, then cach active em- 
ach month toward the cost of such bene- 
ird year of the contract an ainount equal 
cess of such cost over Twenty-One Dollars and 
“ents ($21.16). If the cost during the twenty-fifth 
h does not exceed Twenty-One Dollars and 
3 ($21.16) per month per active employee, the 
rovided during the third contract year at 
employees. 


Section 2. Selection and Administration. (a) The insur- 
ance carrier will be selected jointly by the Company and 
Bargaining Committee. 


(b) The insurance program shall be administered by the 
Company; however, the administration of the plan shall be 
subject to the grievance procedure. 
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Section 3. Permanent Disabilt, Group Insurance bene 
fits shall be provided to an cuiploy ee who becomes totally 
disebled at np cost to the disabled employee so long as the 
total desability continues 


Section 4. leave ot Absence (Cay Ane iiployee on personal 
leave of absence for thirty (30) days or Tess shall be pro- 
Vided group insurance benefits on the same basis as such 
benefits are provided for active cuiployees 


(b) An employee on extended personal leave of absence, 
which is of more than thirty (30) days duration, will be pro- 
vided yroup insurance benefits only until the next premium 
due date following the date the leave of absence begins. 


(¢) Group insurance for employees on sick leave shall be 
paid for by the Company, but the Company's obligation to 
pay the premium shall be limited to three (3) years. 


Section 5. Extended Coverage. (a) Layoff. When an em- 
ployee is tempor: ily laid off, his insurance will be continued 
on the same basis as for active employees only for the 
month in which he is laid off and the month immediately 
following And, if so desired, may carry group insurance 
for a period not exceeding one year by paying the premium 
on that coverage 


(b) Retired Employees. 
(1) Death benefits as set forth in the following sche- 


dule shall be paid to the beneficiary of a retired 
employee at no cost to the retired employee. 

25 years or more of service: 

$2,000 for the first year after retirement. 

$1,500 for the second year after retirement. 

$1,000 thereafter. 

10 years or more but less than 25 years of service: 
$1,000 for the first year after retirement. 

$750 for the second year after retirement. 

$500 thereafter. 


Hospital and surgical benefits shall be provided 
for all retired employees and their dependents, dur- 
in the life of the retired employee, at no cost to the 
retired employee, Such benefits shall be provided 
for the spouse of a deceased retired employee for 
a period of two (2) years following the death of the 
retired employee. 

The Company shall have no obligation to pay the 
cost of group insurance for employees who have 
retired or who will retire under the vesting pro- 
vision of the Pension Plan and who have exercised 
their rights under the vesting provision of the Pen- 
sion Plan. 
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RETIREMENT INCOME PLAN 
AGREEMENT 


Lecwets 
THE PIERCE GOVERNOR COMPANY, INC. 


And 


30th. 15 


ARTICLE I 
ESTABLISHMENT O 


Yoral Disability” under the Phan 
L condition as determined in ace 
which will presumably permis- 

y regular 


ted States or Canad 
ent disability pension ts pay able. 


a member of the Society of Actu- 
raries at least one of whose members 


ARTICLE Ill 
ADMINISTRATION OF THE PLAN 


Plan shall be administered by 3 Board of 
a. two (2) members of which shall be appe 
Company (hereinafter referred to as the Con 
cembers), and two (2) members of which shall be 

ed by ti ry aiter referred to as the Union 

wy ypensa- 


ne Company or the Union at any time may 
ber appointed by it and may appoint a mem- 
sacancy among the embers appointed by it. 
any and the Union shall notify cach other in 

bers respectively appointed by them be- 


appointment shall be 


1 Shall have such powers as are necessary for 
ion of the Plan, including the following: 


ibe procedure to be followed by employees 
pplications tor benefits, and for the furnish- 
necessary to establish employees’ rights to 


erminations as to the rights of any e¢m- 

plovee applying for or receiving retirement benefits, 

and to afford any such individual dissatisfied with any 
a n the right to a hearing thereon: 
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¢. ‘To develop procedures for the establishment of cred- 
ited service of employees, and after affording em- 
ployees an opportunity to make objection with respect 
thereto, to establish such service conclusively in ad- 
vance of retirement; 


Yo have made periodic (not more often than once a 
year) actuarial valuations of the Plan by an actuary 
designated by the Board: 


To obtain from the Company, from the Union, the 
Trustee, the actuary and from employees such infor- 
mation as shail be necessary for proper administration 
of the Plan, including all actuarial valuations and all 
Trustces’ reports on assets and on receipts and dis- 
bursements under the Trust Fund. Any actuarial re- 
port or valuation hereunder shall include as a minimum 
a full statement of the actuarial assumptions employed, 
together with summary of the age, sex, and service 
data on which it is based: 


Vo authorize the Trustee to make all disbursements 
feom the Trust Fund in accordance with the provisions 
of this agreement. and to establish necessary proced- 
ures therefor: 


Teo prepare and distribute in such manner as the Board 
determines to be appropriate information explaining 
the plan: 


. To furnish to the Company and to the Union, upon re- 
quest, such reperts with respect to the administration 
of the Plan as are reasonable and appropriate: 


4. To constitute a quorum for the transaction of busine 
there shall be required to be present at any mecting of the 

oard at least one Union member and one Company mem- 
ber. Ali meetings of the Board. the Company members shall 
have a total of two votes and the Union members shall have 
a total of two votes, the vote of any absent member being 
divided equally between the members present appointed by 
the same party. Decisions of the Board shall be by a ma- 
jority of the votes cast. 


3. The Board and any member thereof shall be entitled 
to rely upon the correctness of any information furnished by 
the Trustee, the Union or the Company. Neither the Board 
nor any of its members, nor the Union, nor any officer or 
any other representative of the Union, nor the Company nor 
any officer or other representative of the Company shall be 
liable because of any act or failure to act on the part of the 
Board, or any of its members, to any person whatsoever, ex- 
cept that nothing herein shall be deemed to relieve any such 
individual from liability for his own fraud or bad faith 
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ii 
ARTICLE IV 


PAYMENTS TO THE TRUST FUND 


1. The Con 
poses of the | 
suns as W 
uze, on a] 
Rabilities attri 


2. Depe 
ments cc 


ments whic: 
ance with Sect 


read tt 


No employee 
to she 


he Trustee of 4 
1 of this Ar 


cable provis: 
be reopened for nego 


any 


ARTICLE V 
THE TRUST FUND AND THE TRUSTEE 


1, The Ce 
the Trust Find 
Agreement, a copy or w 
The Trust Agreement 
have sole discretion as t 
shall be invested or reir 


tee to hold and invest 

t f the ‘Trust 

hi be Aled with the Board. 
thall provide that the Trustee shall 
4 the securities in wh the Fund 
ivested, provided that such invest- 


ments shall be limited tq those which are legal investments 
for Trustees in the State in which the Company or Trustee 


is domiciled. The Cor 
the Trustee then serv 
other Tr 

bank or trust 

“nited States 


2. The Trust Fund sh 


vided in the Plan and te 
the Plan. pursuant to at 


- fram time to time, change 

¢ Trust Agreement for an- 

signated hereunder shall be a 

neorporated under the laws of the 

bh or of any state and qualifed to 
Trustee, 


nall be used to pay benefits as pro- 
pay the expenses of administering 
thorization by the Board. No part 


of the principal or income of the Fund shall in any event be 


used for, or diverted to, 
vided in the Plan and n 
out of the Trust Fund 
Board. 


ipurposes other than for those pro- 
benefits or expenses shall be paid 
Wwithout prior authorization by the 
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ployee who has seniority, who leaves the em- 

Of the Company to enter the Armed Forces 

ited States and retains reemployment rights 
Company under provisions ot law or collec: 

aining agreement and who, during the period 

Bea he retains such reemployment rights, returns to we Kk 
VE Care LOE Of for the Company. or reports to the Company and is 

wats > given leave of absence or laid-off status, shall be cred- 

yee shall also be credited ted with Future Service at the rate of 40 hours per 
7 periods in the service of g the period he would normally have worked 
rpany during the period he was in the 


Ovee shall de cr 
total seniority wh 


the purpose of computing compensation hours 
der, hours of pay at premium rate shall count as 
n ; y P 


il an Employee be given credit (past 
ture: service) for more than 30 years of 


nployee who was laid off prior to the effective 
1 nt with the Company is terminated 
the age of 65, and who has at least 
y ¢ credited service and is otherwise 
¢ a norr retirement beneft, shall be given credit 
0 years of service. 


he Effective Date, an Employee shall lose 
ce in the event his employment and seniority 
ipany are terminated in accordance with the pro- 
e applicable collective bargaining agreement: 
ywever, that if such Employee is otherwise cligi- 
under the Plan on the date of such termina- 
e on such date shall be used in the 
is benefit rights; and provided, further, 
loyee or an Employee who accumulated 
the bargaining unit and who has left 
without leaving the employment of the 
ploved by the Company, or returns to the 
th reinstatement of seniority, the eredited 
tat the time of previous retirement shall 
e purposes of the Plan. 


who loses his credited service under 
he 


and then is later reemployed by the Com- 

upon making proper application, have such cred- 
¢ reinstated provided the employee is reemployed 
36 consecutive months following the last day the em- 
worked for the Corporation prior to the loss of cred- 


ARTICLE VII 


ELIGIBILITY 


h at least ten (10) years of credited 
rent with the Company is terminated 
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When or after he attains the age of sixty-five (65) shall be 
Ciuable for a normal retirement benetit as provided in Sec- 
tion Loi Article VILD hereet. 

2 An employee with ten (10) years or more of credited 
service Whose cuiployment with the Companys is terminated 
when or after he reaches the age of sixty (00) but prior to 
attainment of age sixty-five (05) shall be eligible, at his op- 
tion for either a deferred or immediate carly retirement bene- 
fit as provided in Section 2 of Article NIIT hereof. 


3. An employee with fifteen (15) years or more of cred- 
ited service who is permanently and totally disabled prior to 
reaching the age of sixty-five (03) shall be eligible for a dis- 
ability retirement benefit as provided in Section ) of Article 
VIII hereof. 


. An employee with ten (10) years or more of credited 
-¢ whose employment with the Company is terminated 
‘ctive date of the Plan prior to the attainment of 
s sixty (60) shall be entitled, upon application therefor, 
firstiy, Within ninety days of termination of employment, and 
sceondly, not earlier than ninety days prior to his sinty-fiith 
birthday, nor later than his seventieth bir -, toa deferred 
retirement benetits payable according to the provisions ot 
Section 2 (a) of Article VILL hereof. Ti, after such t rmina- 
tion, any such employee shall be ree aployed by the Com- 
pany, his previous pension credits shi 1 be reinstated in leu 
of his right to such deferred retirement benents 


3, All employees covered by this plan must retire upon 
attaining age of 68 


6 An employee with at least ten (10) years of credited 
service and who has become unable to perform his work in 
a normal and average manner, may be retired when or after 
he attains the age of sixty-two (62). Any employee retired 
inder the provisions of this paragraph shall be eligible fora 
normal retirement benefit as provided in Section 1 of Arti- 
cle VILL hereof. Any dispute as to the ability of the em- 
plovee to perform his work in a normal and average manner 
shall be settled by the Board 


ARTICLE VIII 
RETIREMENT BENEFITS 


1. Normal Retirement Benefit: 


(a) The monthly retirement benefit of an employee cligi- 
ble for a Normal Retirement Benefit who h applied 
therefor shail be two dollars and twenty-hve cents 
($2.25) multiplied by his years of credited service and 
fractions thereof, but not to exceed 30 years credited 
service. 


52) 


dcferred 
n cligible 


complete 
nder the 


benefit shall be 7 
of cre fa 
30 years crec 


and total 


il be reduced by 


spect to 
employee. Int 
men’s Compe 
weekly MENT 
with respect to Ww 
payable for the purpose bi the Sectic 
| 


ARTICLE IX 


COMMENCEMENT AND DURATION 
OF BENEFITS 


te retirement benefits shall be 
payable to an ¢ who has applied therefor, 

nencing as of the t day of the month after 
such employee becomes eligible for such benefits, but 
not prior to the efective date. and shall be payable on 
the first day of each month thereafter during the life 
of such employe 


ec employee refuses to undergo a medical 
amination ordered by the Board, provided that 
nay not be required to undergo a 

dheal examination more often than semi-annu- 


son his attaining age sixty-five (03), at which 

ve commencing with the first day of the month 

ag the month in which he attains age 05 

Y receive the Normal Retirement Benent 

to which his years of credited service at time of 

ity retirement entitle him and upon com- 

of such Normal Retirement Benefit 

any seniority he then holds with the Company 
shall then be cancelled. 


case Where the Board makes 2 determination 
espect to total and permanent disability of 
ployee, the employee first shall be required to 

t to examination by a diagnostic medical clinic 
tected by the Board. The Board may substitute 
her equally conclusive diagnostic medi 1 evidence, 
it so decides. in place of such examination by a 
The fees and expenses of any examination 

the Board hereunder shall be paid from 


ARTICLE X 
NON-ALIENATION OF BENEFITS 


of the death of the retired employee, or in 

ard shall find that he is unable to care 

S because of illness or accident, any payments 

shall have been made therefor by a 

appointed legal representative, be paid by the Board to 

¢ spouse. a child, or parent oF other blood relative, or to 
person deemed by the Board to have incurred expense 

h retired employee, and any such payments so made 

ete discharge of the liabilities of the Plan 


. pledge or encumbrance of any ben fit pa 
he Plan shall not be permitted or recognized 
umstances, nor shall such benetit be subject to 
ther legal process for debts of any retired 
upon notice of any such assignment or attach- 
y terminate the interest of such retired 
benefit and apply it for benefit of such 
his spouse, children or other dependents. 
such manner, as the Board may deem 
ng. however, the Trus- 
hall deduct from the 
5 e who clects 
under {/or group 
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thedical surgical insurance avilable te oniplayees in acts 

service of the Company (subject to provisions of the appl 
cable insurance agreement between the Compaaiy and the 
Conon), an amount equal te the contribution rate from time 
te time established for such insurance as certiied te the 
Frustee by the Paaerd and shall pay snel aimeunt either to 
the orsonvation or carrier providing: such meurance or te 
the Coaupany, as agent, for transmittal te sued organization 
or Currier, 


ARTICLE XI 
AMENDMENT AND DURATION OF THE PLAN 


Lodt is the intent of the Company and the Union that 
thas Plan shall be and remain an approved plan so as to 
ality under Section 301 (a2) of the Internal Revenue Code. 
Phe Company shall promptly submit the Tan for approval 
Seetion S801 (ad, and all expenses incident thereto shall 
by the Company, The Company and the Union 
tetnake any modifications, & ations or amendments 
noand oor the ‘Trust Agreement necessary to ob- 
cad retain stich approval of the Commissioner of Inter- 
Revenne as may be necessary to establish and maintain 
hatas of the Prust Fund as a qualiticd pension trust and 
decuerbility for ine Stun pury fSeerten S01 cn) 
and 4e4 or other applicable provisions of the Internal Reve- 
re Cede, or other Federal tax legisianen, as now mo oemtect 
r hereaiter enacted, and the regulation issuced thereunder, 
copting, however, any modification, alteration or amend- 
tr would in any qanner change the : 
mectnents made or to be made by the Company 
Any modification, alteration, or amendment of the 
we the Trust Agreement, made in accordance with this 
jon 2, may be made retroactively, if Necessary or appro- 
priue 


‘The Plan shall continue in full force and effect 
Ww, 1964, and thereafter unless either the Company 
or the Union serves upon the other a written nerice of desire 
to negotiate With respect to a modification of the Tan. 
steh notice shall be given earlier than sixty, (oO) days prior 
te the expiration of said period. .\t any time during such 
negotiations either party. may serve upon the other a written 
ninety-day notice of desire to terminate, in which event this 
Plan shall terminate ninety days after such termination 
notice has been served. 


Neither the Company nor the Union for the duration of 
the Plan shall demand any change in the Plan, ner shall 
cither be requested to bargain with respect to any change in 
said Plan, nor shall any modification, alteration or amend- 
ment of said Plan be an objective of or reason for any strike 
or lockout, or other exercise of economic force or threat by 
the Union or the Company. 
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ARTICLE X11 
| 
TERMINATION OF THE PLAN 
| 


1, In the event of discdntinuance « Plan, the assets 
then remiaa the Trust Fund, roviding the ¢x- 
penses Of . shall be allocat Oey to the 
extent tha bs 
ing ret 
puted o a ice to the da discon- 
tinuance the I’lan the fol le precedence: 


(a) To provide : nents to employees 
who shall have tired under prior tu its 
discontinuance. wijhout reference to whe order of res 


tirement; 


To provide norm irement bene 
aged 68 or over c 1¢ date of discon 
the order 


To provide disability, 
who shall have ap 


date of disco: 


filed application o| 
| . 

To provide normal retirement benents at age 6 
lovees aged s (60) or over but less than sixty- 
ve (65) on the date of discontinuance oF the Plan, 
hout reference! to the order in which they shall 


| - 
To provide normal retirement benefits at age 05 to 
employees aged fifty (0) oF ov but less than sixty 
(60) on the date Mf discontinuanc Plan, with- 
out reference to the order in which they shall reach 


age Oo: 


To provide normal retirement benefits at age 65 to 
employees below the age of Afty (30) on the date of 
discontinuance of the Plan, without reierence to the 
order in which they shall reach age 65. 


. 2 . iy oo: : 
If, after having made provisions in the above order of 


precedence for some but! not all of the above categories. the 
assets then remaining in} st Fund are not sufficient to 
provide completely for the benefits for employes in the next 
category, such benefits ¢hall be provided for each employee 
ona pro-rated basi 


pose of determining whe : FOR THE COMPANY 


4 


employee wt 
shall rece:ve cred: 


ated em FOR THE UNION 


y Geath 5 sh International Union, United Automobile, Aircraft and Agri- 
appropriate cates cultural Implement Workers of America. Local 910, UAW- 
ees and re 


Internatio: 


LOCAL 940 


President 


the purposes © 
employee mer 


In the event of the 
part of corpus oF 
for, or diverted to, 
the beneficiaries and © 


6. The provisions of the pe 
all employees of the Compan c : 
tired prior to the signing of this Agreement 


e 


IN WITNESS WHEREOF, th 
caused this Agreement to be executed 
above written. 
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AMENDING AGREEMENT AMENDING AGREEMENT 
JANITOR CLASSIFICATION MACHINE OILER| CLASSIFICATION 


seereement is taade ca amendment to the Contract, + 
rotive October 30, 19601, entered into between The Vieree 
Governor Company, Ine. of Anderson, Indiana, hereinafter 
called the “Company. and the International Union, United Gover 
Antomobile, Aircraft, and Agricultural Implement Workers called 
of America, and its attiliated Local 940, of Anderson, Indi- A 
ana attiiated with the American Federation of Tabor and 
Coneress of Industrial Organizations, hereinaiter called 
the “Union” ae 
Article VIII, Section 6, is hereby amended to exclude i CONSE. Pe 
employees from the Janitor classification and shall read as the “Union 
follows: 
“Section 6. Work Limitation. It is here recounized 
by both parties that there are ce rtain Tinta 
jemale work. Under present agreement and by vir- 
tne of state labor laws and recommendation of the 


state labor department, femate cmployees may not tien COV 


be assiened to work where it is necessary for them the last se 
to Hitamere than twenty five (23) pounds ee 


Female employees may work in the following 


Classifications: Drill Press, Milling Machine, Burr 

Beneh, Assembly, Punch Press, Stock Koom, Sur- 

face Lapper, Coil Winder, Choke ¢ heeker, Fteher 

and Induction Welder. Exceited tn oth 
In the following classifications the number or te- 1902 

inale employees employed in any of the classifica: 

tions named shall not execed seventy-five per cent TERNATIONAL UNTON, 
(73) of the total number ot employ ces employed AIRCRAET & 
in the classification: Punch Press, Assembly and 

Stock Room. ) : T WORKERS 


uromobile 


The present Macl 


Executed in the City of Anderson this 24th day of April. OF AMERICA, FAT. 030, UAW-AFI-CTO 
1962 


INTERNATIONAL UNION, Anderdon, Indiana 
UNITED AUTOMORILE, ATRCRAFT & = Rees ta res 
AGRICUTURAL IMPLEMENT WORKERS CARL FL BALDWIN 
OF AMERICA, LOCAL. 940, UAW-AFL-CLO WILLIAM SHUCK 
Anderson, Indiana CARL MARLEY 
eA pa ROBERT CROUSE 
CART. MARLEY RICHARD G, SCOTT 
RORERT CROUSE WALTHER D. ROMINE 
RICHARD G, SCOTT | 
SAS PARAS THE PIERCE GOVERNOR COMPANY, INC, 
THE PIERCE GOVERNOR COMPANY, INC, Andaleons Indiana 
Anderson, Indiana 
ALLEN DP. REINHARDT ALLEN VY. REINHARDT 
DON BOREN DON BOREN 
(60) (61) 


G. C. EXHIBIT NOU. 15 


The 
PIERCE GOVERNOR COMPANY, Inc. 
1625 Ohio Ave. Anderson, Indiana, U.S. A. 


August 21, 1964 


NOTICE OF TERMINATION OF UNION CONTRACT AGREEMENT 
BETWEEN THE PIERCE GOVERNOR COMPANY, INC. AND INTERNATIONAL 
UNION UNITED AUTOMOBILE, AIRCRAFT, AND AGRICULTURAL IMPLE- 
MENT WORKERS OF AMERICA AND LOCAL 940, EFFECTIVE OCTOBER 

30, 1961 


Pursuant to Article xv of the Union Contract Agreement entered into by and 
between the Company and the Union on October 30, 1961, you are hereby notified 


of the Company's desire to terminate said agreement, effective October 3, 1964. 


The Company will locate. provide, and advise the site for negotiations of a new 
contract. 


The Company does not want to place the Union negotiating people in a position 
where they are being compensated by and therefore subject to control by the Com- 
pany during the oegotiations. Therefore, the Company will not be responsible for 
pay to the Union negotiators for the time spent in negotiating the new contract, 
and amendment of the retirement pian. 


However, the Company is willing to schedule negotiation meetings after factory 
working hours, or grant time off without pay during working hours, for the pur- 
pose of conducting negotiations. 


You are respectfuiiy requested to meet with the representatives of the Company 
on Tuesday, September 1, 1964, to commence negotiations of the new agreement 
between the Company and the Union, and to commence negotiation on an amend- 
ment to the retirement income agreement, notice of which wili be sent pursuant 
to said agreement. 


The place of the meeting will be announced, and the time for the meeting will be 
arranged by mutual agreement. 


’s/ LeRoy V. Bradnick 


L. E. Boren 

D. F. Strutz 

J. E. McDonald 

R. Shetterly, Int. Rep. Local 940 

A. Sullivan, President Local 940 

R. Crouse, Chairman Bargaining Committee 
File Copy (2) 


G. C. EXHIBIT NO. 16 
UAW 
INTERNATIONAL UNION, UNITED AUTOMOBILE, AEROSPACE) & AGRICULTURAL 
IMPLEMENT WORKERS OF AMERICA 
Lecal Union 940, 2025 Hillcrest Drive, Anderson, Indiana es 


August 25, 1964 


Pierce Governor Company, Inc. 
1625 Ohio Avenue 
Anderson, Indiana 


Attention: Mr. LeRoy V. Bradnick | 


In compliance with Article XVII of the Union contract Agreement between the Com- 
pany and the Union dated October 30, 1961, it is necessary at this date to notify you 
of the Union's desire to terminate the above mentioned Agreement effective Octo- 
ber 30, 1964 even though the Union has already received notice of the Company's 
desire to also terminate said Agreement. It is also our intention to notify the prop- 
er government agencies of this termination so that compliance with the 1947 Labor 
Management Act will be accomplished. 

| 

Since receiving your letter of termination there has been a mutu lly satisfactory 
arrangement made for a meeting at the Anderson Hotel on Tuesday, September 1. 
1964 at 9:00 a.m. This letter will assure you that the Union will be represented 
at the time and place mentioned above and that we will be prepared to enter into 
negotiations designed to make effective a new labor contract. | 


| 
There is, however, one matter in your letter that I wish to discuss with you and 
urge upon you a change in position. I certainly agree with you that the Union nego- 
tiators should not be subject to control by the Company during these negotiations 
nor for that matter during any period of time when Union Representatives are act- 
ing as Bargaining Ccmmitteemen either doing negotiations on a new contract or in 
negotiations on grievances. I fail to see, however, where the payment by the Com- 
pany of the lost time suffered by the Bargaining Committeemen will subject the 
Committeemen to any control by the Company during these negotiations any more 
than the payment by the Company of the time spent by the Grievance Committee- 
men would subject them to control by the Company during the grievance meetings. 
In any event, Article III, Section 5(b) of our contract that is not due to terminate 
until October 30, 1964, requires the Company to pay the Bargaining Committeemen 
for all time spent in bargaining meetings and the Union insists that this clause be 
complied with. There is little hope or for that matter need to talk about the terms 
of a new contract if the Company is suggesting that it is perfectly proper to violate 
the terms of the present contract. In any event, this is a matter that can be and 


must be disposed of before the terms of any new Agreement can be negotiated. 
| 


/s/ Ray Shetterly, Int'l. Rep. ’s/ Arlus Sullivan, President 
Region 3, UAW Local Union 940, UAW 


ec: L. E. Boren; D. F. Strutz: J. F. McDonald; 
Shetterly; Sullivan: R. Crouse 


gn/oeiu#l 


G. C. EXHIBIT NV. 23 


{Rec’d-NLRB-Oct. 27, 1965} 


LAW OFFICES 
ROTHBERG, GALLMEYER, STRUTZ. FRUECHTENICHT & LOGAN 


eee Se 


INDIANA BANK BUILDING 
FORT WAYNE, INDIANA 46802 


January 28, 1965 


Mr. Raymond H Berndt 
U.A.W. Region *2 

Regional Cffice 

1701 West Eighteenth Street 
Indianapolis. Indiana 


Dear Mr. Berndt: 


I appreciated the oppo 
As I indicated then, I want to prefac 
statement of our position. That we 

illing to recogni 

taining to employment 
However, we. are willing to 
enter into an agreement wit i pland location. If 
we could arrive at some agreeme y we would be 
willing to make that applicable to whatever local you think best and 
recognize aS much aS we can the equities of employees who have 
been employed at the Anderson piant. 


My secretary and I found it just impossible to group together 
Don Strutz’s notes in order to reach a contract form of some kind. 
Until he helps me with that upon his return on February 8, I thought 
I would outline the principles generally acceptable to us. 


Recognition of a UAW-CIO Lecal at Upland. 
Consummation of a 5-year contract. 

Representation - 3 committeemen meeting once every 
two (2) weeks for two (2) hours at Company expense and 
representing up to 200 people: an additional Committee- 
man for each 100 increase in employment. 

The Company will bargain each individual on the senior- 
ity list for employment at Upland, taking into account 

(1) their qualifications for the work, (2) physical condi- 
tion, (3) mental outlook and attitude, (4) absentee rec- 
ord, and (5) job openings. 

Persons with more than 10 years seniority who want to 
go to Upland, but are not hired, will be given severance 
pay based on length of service. 

Those persons hired will retain their seniority. 
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Other economics will be as follows: | 

(1) 5¢ per hour increase each year improvement factor. 

(2) 10¢ per hour for pension plan. 

(3) 5¢ per hour for insurance. 

(4) 21/2% of hourly earned in gross hours worked for 
vacation for those with one to five years seniority. 
(Does not include overtime premium.) | 

(5) 5% hourly pay earned in gross hours worked for vaca- 
tion for those with more than five years seniority. 
(Does not include overtime premium.) 

Free sub-contract rights. 

Work arrangements will be on a group system similar to 

that previously discussed. We have in mind a clause 

somewhat as follows: 


ARTICLE IV- | 
SENIORITY. 
| 
Section 1. Acquisition of Seniority. Seniority rights of em - 
ployees will be recognized by the Company as herein provided. 
(a) Employees shall be classified as probationary em- 
ployees for the first forty-five (45) working days completed in 
the service of the Company. | 
(b) Such employees shall acquire seniority from their orig- 
inal hiring date upon completion of the above probationary period. 
(c) The Cempany shall not be responsible for re-employ- 
ment of probationary employees who may be laid off or discharged 
before completion of their probationary period. 
(d) In the event seniority dates fall on the same date, the 


employee of greatest age will be added first to the Seniority list. 


Section 2. Application of Sentority. Plant wide seniority shall 
apply on layoffs, recalls, transfers, job bidding and shift prefer- 
ence, unless excepted by the following provisions of this Article. 


Section 3. Grouping and Lavoff. 


(a) All probationary employees shall be laid off before any 
employee with seniority is laid off — except in Group I — Skilled 
Trades. | 
(b) If further reduction of the working force becomes neces- 
sary, then the employees with the least plant wide $eniority, ex- 
cept as indicated, shall be finally laid off in the mapner indicated 
below. 
(c) It is agreed that the following groups of classifications 


are accepted as the seniority grouping agreement: 
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GROUP 1 - Skilled Trades - Non Interchangeable 
60 days 90 days 
Tool & Die Maker 
Tool Room Machine Operator 
Machine Repairman 
Flectriciaa 
General Matatenance 


ly In ty ty ble 
WWW le 
le iv In te te 


in thts group shall be from each affected classifica- 
irectly to the street if the employee concerned was 
irectiy from the street: however, in any such re- 
mployee who was initially hired into a production group 
r transferred to any Group I classification shall exercise 
seniority in the production group from which 
he future employee may return to original as- 


GROUP I! - Production Abrasive - Non Interchangeable 
(Set-up & Operate) 


A. Prod. Tool & Cutter Grinder 1.60 1.65 
B. Semi-automatic centerless 

grinder 1.60 6 
C. Utility Man 1.60 6 


GROUP Il - Abrasive - Interchangeable (Set-up and Operate) 


External Grinder 1.40 1.44 1.48 
Hone 1.40 1.44 1.48 
nterna! Grinder 1.40 1.44 1.48 
Surface Grinder 1.40 1.44 1.48 
Thread Grinder 1.40 1.44 1.48 


GROUP II - Abrasive - Pooi 


A. Burr Bench Ls 
B. Snag Grinder ie, 
C. Surface Lapper 1 


rrr 
Wk Ww 
oa a 


GROUP If - Turning & Stamping - Non Interchangeable 
'Set-up & Operate). 


A. Automatic Screw Machine 
Set-up 

B. Production Jig Bore 

C. Screw Machine Set-up 

D. Utility Man 


a ee ll od 
ARAN 
ooo oO 
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GROUP Ill - Turning & Stamping - Interchangeable (Set-up 
& Operate) 


Automatic Chucking Machine 1.40 1.44 1.48 
Automatic Screw Machine 1.40 1.44 1.48 
Borematic 1.40 1.4/4 1.48 
Gorton Mill 1.40 1.44 1.48 
Lathe 1.40 1.44 1.48 
Rocker Shaft Machine 1.40 1.44 1.48 
Semi-automatic Turret Lathe 1.40 1.44 1.48 
Set-up Men 

(1) Drill Press 1.40 1 
(2) Milling Machine 1.40 1 
(3) Punch Press 1.40 1 
I. Turret Lathe 1.40 1 


moO mm OO w > 


4 1.48 
44 1.48 
44 1.48 
44 1.48 


GROUP ID - Turning & Stamping - Pool (Operate Only) 


. Drill Press : 1,28 1.32 
Milling Machine od 1.28 1.32 
Punch Press : 1.28 1.32 

. Rotary Mill : 1.38 1.32 

. Turret Lathe a 1.28 


GROUP IV - Assembly - Non-Interchangeable | | 


A. Utility Man 1.35 1.38 
B. Special Assemblers 1.35 1. 38 


GROUP IV - Assembly - Interchangeable 


A. Special Hydraulic Assembler 1.35 
B. Production Welder 1.35 


me 
em w 


—--ty- te is-ty-ty-te—-—----to- 


GROUP IV - Assembly - Pool 


. Assembler 
Coil Winder 
Choke Checker 
. Etcher 
. Induction Welding 
. Spray Painter 
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GROUP V - Inspection - Interchangeable - Non-Interchangeable 
Layout & Gage crib at. 


A. Final & Receiving Inspector 1.60 1.65 
B. Floor Inspector 1.60 Tee 


Non- Productive 


19) 
a 


& Receiving 
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Rack Operator 


GROUP VI - General Labor 


| Laborer 


a year raise for each employee unless that 
% would apply. The Company would, of course, 
rages in excess of the wage scale if it thought appro- 
articular employees to come with the 
kills they thought otherwise unavail- 


I will look forward to some reply from you and I am sorry I was 
not able to get tnto some logical contract form. Thanks again very much 
for the meeting of yesterday. [am willing to formulate a complete con- 
tract if these thoughts are consistent basically with yours. 


Again the Company bas cautioned me to say that they are not will- 
ing to recognize Mr. Shetterley and his bargaining committee to arrive 
at any conclusion about Upland, but they will look favorably upon a con- 


tract with United Auto Workers if that can be suitably arranged between 


3 to me that you might then propose a formai contract 
mise to take up immediately with the Board and give you a 
With our thanks, we are, 
Cordialiy yours, 


ROTHBERG, GALLMEYER. STRUTZ, 
FRUECHTENICHT & LOGAN 


BY: /s, Thomas D. Logan 


G. C. EXHIBIT NO. 24 


[Rec'd-NLRB-Sep. 22, 1965] 


February 15 


Mr. Thomas D. Logan, Attorney 
Indiana Bank Building 
Fort Wayne, Indiana 


Dear Mr. Logan: 


I have your letter of January 28th and regret that I was unable to re- 
ply at an earlier date. I was out of the city most of the week follow- 
ing the receipt of your communication and last week was laid up with 
a virus that has only permitted me to return to my desk tHis date. 


I regret that I am unable to give a point by point reaction to your pro- 
posal at this time, but I appreciate your recognition of the problem 
existing with respect to hourly rated employees at your Anderson 
plant and their plight in your moving the production facilities to a new 
plant at Upland, Indiana. I am hopeful that within the next! couple of 
days I will be in a position to advise you further with respect to the 
basic suggestions you have made relative to UAW recognition at your 
Upland plant. 


Sincerely yours, 


/s/ Raymond H. Berndt, Director 
Region 3, UAW 


G. C. EXHIBIT NO. 25 


LAW OFFICES 
ROTHBERG, GALLMEYER, STRUTZ, FRUECHTENICHT & LOGAN 
se 8 


Bear INDIANA BANK BUILDING 
FORT WAYNE, INDLANA 46802 


March 9, 1965 


. Director 


Re: My letter of January 28, 1965, 
Your letter of February 15, 1965, 
concerning Pierce Governor Company. 


Pursuant to a long distance telephone conference with you and 
at your suggestion, I wrote you January 28, 1965 suggesting the pos- 
sidilicy of LAW recoguition at the Pierce Governor Upland plant. 
1963, you wrote explaining your inability to 
ed the possibility of advising 
h were made 


On February 15. 
respond to my said letter and suggest 
me within a few days concerning the suggestions whic 

leter of January 28. 


er response has been made to said ietter and 
st be assumed that none of the sug- 
ptable to you. Accordingly, I am 
ade in said 


To date no furth 
Six weeks naviog elapsed, tt mu 
gestions contained therein are acce 
instructed by my client to withdraw the suggestions mM 
letter and to revert to our former position. 


We cordially tavite your suggestions or comments as to where 


we go from here. 
Respectfuliy yours, 


ROTHBERG, GALLMEYER, STRUTZ, 
FRUECHTENICHT & LOGAN 


BY: /s/ Thomas D. Logan 


TDL:om 


Mr. Leland Boren, Pres. 


ce: 
The Pierce Governor Co. 


G. C. EXHIBIT NO. 26 


WESTERN UNION 
+48 TELEGRAM [eee 


~-* © 


ae 
1015A EST MAR 10 65 DEA102 | 
DE IDB080 LONG PD FAX INDIANAPOLIS IND 10 955A EST 


THOMAS D LOGAN, ROTHBERG, GALLMEYER, STRUTZ, 
FRUECHTENICHT & LOGAN 
INDIANA BANK BLDG FORT WAYNE IND 


YOUR LETTER OF MARCH 9 RECEIVED THIS MORN AND 

I HAD JUST DICTATED COMPLETE REPLY TO YOUR EARLIER 
LETTER LATE YESTERDAY AFTERNOON WHICH WAS TO BE 
IN THE MAIL AT NOON TODAY. I REGRET THIS DELAY BUT 
I HAVE NOT BEEN IN THE OFFICE ON A FULL TIME BASIS 
FOR THE LAST FEW WEEKS. I HOPE THAT YOU REVIEW MY 
POSITION AS SET FORTH IN MY COMMUNICATION TO YOU OF 
TODAY IN THE LIGHT IN WHICH IT WAS DICTATED 'YESTER- 


DAY, WHICH WAS PRIOR TO MY KNOWING OF YOUR! POSITION 
TO WITHDRAW SUGGESTIONS MADE IN YOUR LETTER OF 
JANUARY 28. | 


RAYMOND H BERNDT, DIRECTOR REGION 3 UAW | 
(1). 


G. C. EXHIBIT NO. 27 


March 10, 1965 


Mr. Thomas D. Logan. Attorney 
Rothberg. Gailmeyer, Strutz. 
Frmechtenicht and Logan 
Indiana Bank Building 

Fort Wayne. Indiana #6502 


Dear Mr. Logan: 


I realize that 1t has taken me quite a while to get around to answer- 
tag ia some detatl your proposal of Jamary 28, 1965, where you out- 
lined in capsule form your views concerning the possibility of a work 
contract for the new plant you are building in Upland, Indiana. I will 
try to outline my position tn the same order that they were presented 
in your communication. 


POINT 1. Your offer to recognize UAW-AFL-CIO as the bargaining 
agent for the Pierce Governor employees at the Upland plant is, of 
course. acceotabdle. 


POINT 2. You propose that we consummate a five-year agreement. 

I would, of course, prefer a three-year contract. However, I am sure 
you are aware of the fact that if we can otherwise agree upon the terms 
of a contract that the five years versus three years will not be a stum- 
dling block to a final understanding. 


POINT 3. Your proposal on representation would be acceptable so 
far as the three committeemen are concerned tf it was understood 
that ail representation time of handling grievances, investigating 
proper compiatots and otherwise engaging in Union activity that 1s 
normaliy recognized as proper committee functions, would also be 
paid for by the Company. So far as your proposal of a formal meet- 
ing for two hours each two weeks is concerned, this might depend 
upon the situation that obtained at any given time. It might well be 
the Management or the Unton wouid request additional time and I 
think the decision of this matter should depend upon whether it was 
mutually agreeable to have additional meetings or extend the pro- 
posed two hours. 


POINT 4. Your proposal that the Company and the Union bargain 
on the individual availability of all employees presently on the sen- 
iority list for employment at Upland ig acceptable so long as it is 
understood that the qualifications for work would depend upon the 
past records; that the physical condition would depend upon an ob- 
jective examination by a physician that would be mutually agreeable 
with the understanding, of course, that physical shortcomings al- 
ready in existence at the time of the closing of the plant would not 
be used to prevent acceptance of employees for employment at 
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Upland. 1 would, however, agree that employees generaliy must be 
in physicial condition to permit the performance of a general line 
of work that is required. ' 


| 
So far as mental outlook and attitude is concerned, | would want to 
discuss that further before making a final commitment since it 
might well be that you had in mind using the mental outlook and atti- 
tude displayed by some employees during the period of the strike, 
and that approach would simply be borrowing trouble. I would, how- 
ever, be willing to discuss any attitude problem that was demon- 
strable prior to the time of the strike. This general reasoning would 
also apply to absentee records and job openings. | 
| 
POINT 5. 1 do not quite understand your proposal on this item un- 
less you are saying that people with less than ten years seniority 
will be given no consideration which, of course, would be completely 
unfair. I do agree with you, however, that the older senidrity em- 
ployees should be given preference in their treatment and should be 
given prior option before employees of lesser seniority to go to Up- 
land for employment or to receive severance pay. I feel sure we 
can reach an understanding on this issue, but, of course, more dis- 
cussion should be held between us. | 


POINT 6. Your proposal that employees transferred from the 
Anderson plant to Upland retaining their total Pierce Governor sen- 
iority is, of course, acceptable since that would be one of our major 
requests. | 

| 


POINT 7. Your proposal of an annual improvement factor of five 
cents (5¢) or five per cent (5%) whichever is greater. would, in my 
judgment, be acceptable. Your proposal of ten cents (10¢) per hour 
for a Pension Plan falls a little short of the mark since it would be 
our desire to continue the Pension Plan already in existence for 
those employees who are transferred from the Anderson/plant. We 
might, however, be willing to discuss some other approach so far 
as Pension Plan is concerned for employees hired after the place- 
ment of your older seniority employees. Your proposal of five 
cents (5c) per hour for insurance, I believe, would have to be ex- 
amined in the light of coverage after we know the make up of the 
employees, speaking, of course, about sex, age. etc. 


| 
Your proposal on vacation time does not seem to be too far out of 
line. However, I believe further discussion might result)in an un- 
derstanding between us involving possibly more breakdown levels 
so far as seniority time is concerned. 
POINT 8. We, of course, would respect your right to build or 
buy without restriction, however, the Union would request that the 
sanctity of the bargaining unit be preserved during each contract 
period. In other words, we would ask that an agreement) be reached 
that work considered a part of the bargaining unit at the istart of a 
contract period would not be changed during the contract. However, 
the parties would be free at the expiration of each contract period 
to again designate the additions or deletions from the bargaining 
unit. | 
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POINT 9. [have discussed your proposal dealing with seniority 
and the grouping system with Mr. Shetterly, and although as you 
pointed out it is not complete. there seems to be a feeling in Mr. 
Shetterly’s mind that the understanding tentatively reached during 
negotiations dealing with the operation of the grouping system 
would be acceptable to the Union. However, I think you must recog- 
nize that the rates you have proposed in many other areas are un- 
acceptable to the Union and I believe you must recognize too that 
they would be unworkable so far as Management is concerned since 
it is my judgment it would be foolish to negotiate wages that would 
result in rejection not only by your present seniority employees 
but also many prospective employees. In other words, I believe 
you must recognize that a more reasonable and attractive set of 
rates would be called for in order to attract the kind of employees 
that you would get to operate an efficient plant. 


And finally, your point concerning the designation of the Local Un- 
ion and the designation of the representative, I think you must recog- 
nize that it is the Union's prerogative to assign the Local Union num- 
ber to any UAW bargaining unit and I think you must also recognize 
it is our prerogative to assign a representative of the Union to any 
particular Local. I would not presume to try to tell Management 
who they should send to the bargaining table and I think that you 
should no attempt to presume to tell the Union who they should 

send to the bargaining table. I am, however, agreeable to a propo- 
sition that it would be somewhat shortsighted on my part to try to 
assign an individual to represent my office that could only result in 
stalemates rather than fruitful negotiations. 


I think you recognize that in your proposal you left out many items 
that must be covered by a formal contract language. I would not at- 
tempt to spel! them all out but quite obviously you failed to mention 
Union Security, Hours of Work and Overtime, Holiday Pay, Leaves 
of Absence, Discharge and Discipline, the Grievance machinery and 
how it works, to name but a few. 


If we could make arrangements to get together and explore further 
what seems to me to be our mutual obligation to settle our present 
dispute, it would seem to me to be time well spent and an effort well 
worth making. 


Very cordially yours, 


/s/ Raymond H. Berndt, Director 
Region 3, UAW 


RHB/ rs 
oeiu#1/slw 
Special Delivery 


[Rec'd-NLRB-Aug. 23, 1965] 


August 20, 1965 


Donald F. Strutz, Attorney for Pierce Governor Co. | 
c/o Rothberg, Gallmeyer, Strutz, Fruechtenicht & Logan 
Indiana Bank Building | 
Fort Wayne, Indiana | 

| 


Dear Sir: 


I am still awaiting a reply from my last request for 4 meeting with 
you concerning the movement of the Pierce Governor plant to Up- 
land, Indiana, leaving stranded the seniority employees of your plant 
while it was located in Anderson, Indiana. 


I want it clearly understood that there are no conditions attached to 
my request for a meeting, merely that we meet and bargain concern- 
ing the transfer rights of the Anderson employees. recognition of 

our Union at the Upland plant and the terms, working conditions and 
wages of the classifications and hourly rated empioyees of the Upland 
plant. 


Please answer as soon as possible. 


Sincerely yours, 


/s, Raymond Shetterly, Int 1. Rep. 
Regiun 3, UAW 


Herman Silvers 
Jack Preston 
William Little 
Lynnville Miles 


G. C. EXHIBIT NO. 29 


August 30, 1965 


Donald F. Strutz. Attorney for Pierce Governor Co. 

e » Rothberg. Gallmeyer. Strutz. Fmechtenicht & Logan 

Indiena Bank Building 

Fort Wayne. indiana 

Dear Sir: 
y Lhave 2 reply to my letter of August 20th requesting a meet- 
with you concerning the movement of the Pierce Governor plant 


to Votand. Indiana. 


Sincerely yours. 


s/ Raymond Shetterly, Int'l. Rep. 
Region 3, TAW 


Lynn Miles 
Raymond H. Berndt 
David Webber, NLRB 


September 15, 1965 


Leland E. Boren, President 
Pierce Governor Company | 
Upland, Indiana 

| 


Dear Sir: 
| 


I have made a number of attempts to arrange bargaining theetings 
with Mr. Donald F. Strutz, your attorney, and have so far|been un- 
successful. 


I would like very much to meet with you or your representatives 

and discuss the plight of your abandoned employees who worked at 
your plant when it was located in Anderson, Indiana. 
| 
It is my contention that you are obligated to bargain concerning 

the transfer rights of these empioyees and I request an answer as 
soon as possible. 


Sincerely yours, 


‘s/ Raymond Shetteriy! 
Internationa! Representative 
Region 3, CAW 


G. C. EXHIBIT NO. 31 


{Rec d-NLRB-Oct. 15, 1965] 


The 
PIERCE GOVERNOR COMPANY, Inc. 
P. O. Box 2000 Upland, Indiana 46989 
September 17, 1965 


Mr. Raymond Shetterly 
International Representative 
Region 3 TUAW 

1701 W. 18th Street 
Indianapolis 7, Indiana 


Dear Mr. Shetteriy: 


This will acknowledge receipt of your letter of September 15, 1965, concern- 
ing your request for a bargaining meeting with representatives of the Company. 


You will recall that in December when the Company invited the union to bargain 
with it concerning the contemplated relocation of its manufacturing facilities, 
you refused to bargain with the Company on the economic merits of such relo- 
cation and instead offered to bargain an interim contract as soon as the Com- 
pany had made up its mind to re-locate the plant. Subsequently when the Com- 
pany advised you of its decision to construct new facilities at Upland, you then 
imposed as a condition of bargaining for your proposed interim contract, that 
all employees of the Anderson plant be given seniority rights in the Upland 
plant. It was upon this demand that the bargaining for an intertm contract broke 
down. 


Now you ask that we meet with you, some nine months later when the majority 
have obtained employment eisewhere, to discuss alleged transfer rights of the 
employees who were working for the Company at Anderson, Indiana. It is our 
position that under the law and the contract which expired October 31, 1964, the 
employees at Anderson who continue on strike against the plant, have no rights 
concerning re-empioyment at the Company's Upland plant. You had been ad- 
vised that any employees from the Anderson plant who presented themselves 
for re-employment, at the Upland plant would be given every consideration for 
re-employment, and if hired at the Upland plant, would be reinstated with their 
prior sentority. However, since the employees at the Anderson plant and Local 
940 persist in their strike and picketing activities, {t 1s apparent that the Com- 
pany's offer concerning applicants for re-employment at the Upland plant has 
been ignored. 


If it would serve any useful purpose, the Company's representatives would be 
pleased to meet with you at any time and place you designate, however, we must 
{nsist that our position as stated above, does not obligate us to bargain with you 
concerning transfer rights which do not exist. We would of course not refuse to 
sit down with you and discuss our reasons for not bargaining concerning such 
alleged transfer rights which in no way infers or implies that such rights exist. 
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| 
| 
It ig indeed unfortunate that your proposed interim contract could not have been 
negotiated. It would have served a useful purpose, first in providing employ- 
ment to the Anderson plant employees, and second, in satisfying the demands of 
our customers during the period of construction at Upland. 


I have taken the liberty of sending a copy of this letter to Federal Mediator, 
Jack Preston, who was present during all negotiations and who will confirm the 
substance of this letter. | 


Cordially yours, 


/s/ Leland E. Boren 
President 


LEB:jjc 


c.c. Mr. Jack Preston 
Federal Mediator, NLRB, 150 W. Market St. 
Indianapolis, Indiana 


Mr. Donald F. Strutz, Attorney at Law 
Indiana Bank Building 
Fort Wayne, Indiana 


G.C. EXE: IT NO. 32 


[Rec'd-NLRB-Sep. 29, 1965] 
September 28, 1965 | 


Mr. Leland E. Boren, President 
Pierce Governor Company, Inc. 
P. O. Box 2000 

Upland, Indiana 46989 


Dear Mr. Boren: 


This will acknowledge receipt of your communication dated September 17, 1965 
and about which I feel a need to make some comments if for no! other reason 
than simply acting as a champion for correct reporting of facts. 


Your comment concerning the December meeting and the Company's invitation 
to the Union to bargain concerning the plant relocation and their refusal to bar- 
gain such relocation can be best answered by an examination of the minutes of 
the meeting made by your stenographer and copy submitted to the Union, and I 
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assume to your Company. Rather than to debate what was said at the Decem- 
ber 16 meeting referred to ta your letter, 1 believe that the minutes of that 
meeting Will provide the dest evidence of what was satd by both parties. 


Your comments concerning the proposal for an interim contract for the em- 
ployees at the Anderson plant and your alleged conditions imposed by the Un- 
ion as a prerequisite to such interim contract also is not supported by the 
acma} facts. To refresh your Memory concerning who imposed restricttons 
and what these restrictions consisted of, 1am enclosing a copy of "Synopsis 
of Company Proposal Made to Union Wednesday, December 16." You will 
note, without foo much trouble Lam sure, that 1t was the Company that pro- 
posed the restrictions that lead to the failure to consummate an interim con- 
tract by asking the Union to agree To a contract subject to thirty-day termt- 
pation at any time during the period of the contract and accept the Company's 
termination of the Peasion Plan as being final and give the Company the un- 
restricted right to subcontract. and finally, by giving up bargaining untt jobs 
that had been in the bargaining unit stace 1941 and permitting the Company 
to place salaried employees oo such jobs. 


There were other equally unacceptable conditions requested by the Company 
as 2 prerequisite to finalizing an interim agreement but the ones cited above 
were the ones most heavily reited upon by the Company to prevent agree— 
ment since the Company we.! knew that to agree to such conditions would be 
tantamount to complete surrender of any rights in the Anderson plant as well 
as waiving any legal rights we might have as a result of your Company's mov- 
ing without bargaining and in Violation of recent Supreme Court decisions con- 
cerning the transfer rights of employees tn relocated plants. We cannot, how- 
ever, settie this matter through correspondence. The legal tmpltcations of 
your refusal and fatiure to bargain wtil, of course, be decided in due time and 
in the proper manner. 


I should also itke to comment upon the implication in your letter that it has 
been some nine months stace the Union has requested a meeting to bargain 
the transfer rights of the Anderson employees and point out to you that such 
a request was made, of caurse, {in December; such a request was made in 
Jamary, 1965 at the meeting tn the Federai Mediator's office; such a Tre- 
quest was contained addressed to your Attorney, Mr. Tom Logan on March 
10, 1965; such a request was made of your Attorney, Mr. Strutz on June 2, 
1965: on June 15, 1965: on June 30, 1965 and on August 17, 1965. Such re- 
quests were aiso made in letters addressed to your Attorney, Mr. Strutz, 
on August 20, 1965, and August 30, 1965 as well as the request that I made 
to you by ietter on September 15, 1965 and I mgith say that your answer of 
September 17, 1965, although falling far short of a lack of willingness to 
meet and bargain the transfer rights of your Anderson employees, is the 
only communication or answer I have received from your Company to all 
of the requests that I have made to meet and bargain concerning our unre- 
solved probiems and | thiok a useful purpose could be served if both the 
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Union and the Company were to meet and bargain in good faith concerning 
the problems that your Company has created by moving out from under its 
old seniority employees at Anderson and relocating in Upland, Indiana. 


| 

I, therefore, request that the Company meet as soon a8 possible and I would 
presently suggest any day convenient to you during the week commencing 
October 11, 1965 or any other date that might meet with your convenience. 


I, too, shall take the liberty of sending a copy of my reply to the Federal 
Mediator, who, as you say, was present during these negotiations and whose 
notes should reflect the accuracy of this letter. In any event, I shall await 
hopefully for a reply from you indicating a willingness to bargain on one 

of the suggested dates outlined above. | 


Sincerely yours, 


| 
/s/ Ray Shetterly | 
International Representative 
Region 3, UAW | 


RS:slw 
oeiu#1 
Enclosure 


cc: Jack Preston, Fed. Mediator, 406 Test Bidg., 54 Monument Circle, 
Indpls. 
Donald F. Strutz, Attorney, Indiana Bank Bldg., Fort Wayne 
David C. Weber, Field Examiner, NLRB, 150 W. Market, Indpls. 


G. C. EXHIBIT NO. 33 


[Ree'd-NLRB-Oct 7. 1965] 


LAW OFFICES 
ROTHBERG. GALLMEYE R, STRUTZ. FRUECHTENICHT & LOGAN 
a Oat INDIANA BANK BUILDING 
FORT WAYNE, INDIANA +6802 


October 5, 1965 


Mr. Raymond Shetterly 
International Representative 
Region 3 TAW 

ITO1l W. isth Street 
Indianapolis 7. Indiana 


Dear Mr. Shetterly: 


This will acknowledge receipt of your letter of September 28, 1965 
directed to the attention of Mr. Leland E Boren. President of Pierce 
Governor Company. Since most of the records, together with the min- 
utes of the various meetings between the Union and the Company have 
been Kept in this office. Mr. Boren has referred your letter to me for 
reply. 


With respect to Paragraph 2 of said letter, we quite agree that the 
mimates of the meeting of December 16 as reported by the Court Report- 
er are the best evidence of what was said by both parties while the Court 
Reporter was present. You will recall, however. that you asked for a 
recess about eleven o'clock; stating that "7 don’t know what to think or 
to say about the Company's proposal to move.” After the recess, the 
Union and the Company agreed that in order to avoid constant rebuttal, 
any allegations of either party left unanswered would not be taken as 
agreed to by the other party. With that you requested that the transcript 
be closed and the reporter be excused. Following the dismissal of the 
reporter, you then stated, “My superiors and legal advisors have sug~ 
gested that we defer bargaining about the proposed move until a definite 
decision has been made by the Company to move.” You then proposed 
that we enter into an interim contract which would coincide with the time- 
table of the proposed move and suggested certain terms of such interim 
agreement. At your request, we then furnished you with the synopsis of 
the Company's proposal which had been made to the Union on December 
16 in response to your suggested terms and condittons of the proposed 
interim agreement. You will note by comparing both that we agreed to 
the majority of yur proposals and inserted but a few of our own. 


You wili also recall that before the meeting adjourned you threat- 
ened the Company by saying that tf it was our purpose to work without a 
union agreement, then the 20,000 members at Anderson would see to it 
that we did not yperate at all in Anderson. On December 21, the gates 
to the Anderson plant were blockaded and our employees were beaten by 
outsiders brought in by the union. On December 22, no employee was 
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permitted to enter the plant and from that time on, no hourly employee was 
ever permitted to enter the Anderson plant. 


With respect to your paragraph concerning the alleged transfer rights 
of the Anderson employees, I refer you to Mr. Boren's letter of September 
17. Under the law and the agreement which expired on October 31, 1964, it 
is the Company's position that the Anderson employees of Pierce Governor 
Company have no transfer rights to its néx/ plant located at Upland, Indiana. 

If they present themselves for f¢4employment at the Upland plant, they will be 
given every consideration for réremployment at that plant. To date, five 
Anderson employees have applied to the Upland plant for work at Anderson 

in June, 1965 although they had no intention of crossing the picket lines at 

the Anderson plant. No Anderson employee has presented himself at Up- 

land for employment at the Upland plant. 

Finally, with respect to your paragraph on page 2 concerning your 
alleged requests for a meeting to bargain about the so-called transfer rights 
of the Anderson employees and your request that the Company |meet with you 
during the week of October 11, 1965 for the purpose of bargaining about such 
alleged transfer rights, I again refer you to Mr. Boren's lettet of September 
17, 1965. The mere fact that you have requested such a meeting with the 
Company for the purpose of bargaining about such alleged transfer rights 
does not in and of itself confer such rights upon the Anderson employees. 
We concur with you that determination of such alleged rights dannot be made 
by either of us simply by re-stating our position but may be determined by 
a court of competent jurisdiction ultimately if it is the union's/ intent to car- 
ry the question to such court. We are satisfied that our legal position is, as 
well as our moral position, sound and cannot by meeting with you, infer or 
imply that such alleged transfer rights do in fact exist when we know to the 
contrary. Again, as suggested by Mr. Boren in his letter of September 17, 
we would be willing to sit down and discuss with you our reasons for not 
bargaining concerning such alleged transfer rights or for anything else you 
might want to talk about but we will not and cannot bargain about transfer 
rights which do not exist. | 


Since you have taken the liberty of sending copies of your letter of 
September 28 to Mr. Preston and Mr. Weber, I suppose it would only be 
courteous for me to do the same. 


Sincerely yours, 


ROTHBERG, GALLMEYER, STRUTZ, 
FRUECHTENICHT & LOGAN 


BY: /s/ Donald F. Stmutz 


DFS:nm 
ec: Messrs. Jack Preston and David C. Weber 


G. C. EXHIBIT NO. 34 


[Ree’d-NLRB-Oct. 15, 1965} 


October 14, 1965 


Mr. Donald F. Strutz, Attorney 
Rothberg. Gallmeyer, Strutz. 
Fmechtenicht & Logan Law Offices 
Indiana Bank Building 

Fort Wayne. Indiana 


Dear Mr. Strutz 


This will acknowledge receipt of your October 5 communication sent in an- 
swer to my September 25 letter to Mr. Leland Boren, President of Pierce 
Governor Company. It seems we are always anxious to make sure that one 
of the other of us does not misstate a position or a fact, and | think this is 
good, sol am sure you will understand my concern about some of your mis- 


statements of fact. 


You quoted me as Saying that in asking for a recess, "I don't know what to 
think or to say about the Company’s proposal to move.” Whereas, I believe 
you will find, if you examine the record that was being made at the time I 
requested that recess. that what I actually said was, "to respond directly 
to the Company's suggestion, I have no knowledge; I have some inclination 
as to what my position ought to be, nor could I give a position until I have 
had a chance to caucus with the people I am here acting as a spokesman 
for.” And then, I requested the answer to a series of questions prior to tak- 
ing the recess. It may well be that we are quarreling about form rather 
than substance, but since you put my alleged statements in quotations, Iam 
taking the liberty of pointing out that such an exact quotation was not made. 


To allege that I proposed an interim contract is correct and your statement 
that you agreed to a majority of my proposal is incorrect, and J think a clos- 
er examination of your proposal will reveal the conditions that you attached 
as precedent to arriving at an interim agreement were made in such a man- 
ner and with the intention of preventing agreement on the very matter in 
which you now claim to have been So interested. 


Your allegation that I threatened the Company by saying that if it was the 
Company’s purpose to work without a Union agreement, then the 20,000 mem- 
bers at Anderson would see to it that you would not operate at all in Ander- 
son is false, and you know it is false. AS a matter of fact, we did operate 
without a Union agreement for one week and would have continued to have 
done so had it not been for the fact that the Company you represent put into 
effect 2 number of the proposals that we had found so completely unaccept- 
able during our negotiations prior to the expiration of the contract. What I 
did say, and moreover, what you know I said, was that it was my opinion that 
the 20,000 Union members in Anderson would not permit the Pierce Gover- 
nor Company to break a legal contract at the Anderson plant. If it is your 
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conclusion that failure on your Company's part to break the Lotal 940 picket 
line is tantamount to forcing the Company to leave Anderson, the decision was 
considered not mine. | 
Your claim that December 21st, the gates to the Anderson plant were block- 
aded and employees of the Company beaten by outsiders; ] have no knowledge. 
I did, however, have knowledge of the fact that these employees that you seem 
so concerned about along with Company officials attempted to, and in fact, 
run down our pickets and used their automobiles as battering rams to break 
the picket line and to injure our pickets rather than slow down pon entrance 
to the plant and permitting the pickets time to break stride and allow the 
automobiles to enter. 

| 
Finally, I take issue with your alleged offer to bargain concerning the move 
to Upland. You are quite correct when you say that you have taken the posi- 
tion (in fact, you have always taken that position) that there was no obliga- 
tion to bargain about the transfer rights of the Pierce Governor employees 
to the moved location at Upland, Indiana. Either you or myself have a mis- 
understanding about what the requirement of the law is concerning a duty to 
bargain a plant removal. You seem to feel that it requires the! Union to, 
"make it worth your while", to maintain the plant at its present location. 
Whereas, I feel that if the Union fails or is otherwise unable to "make it 
worth your while" not to move a plant, that the duty still remains to bar- 
gain concerning the transfer rights of the old seniority employees. 


I note that you have placed restrictions upon any meeting by saying that you 
would be willing to sit down and tell me why you are unwilling to bargain 
concerning the matter as requested to bargain about. What I want is an 
agreement from you that you will meet with our Union and bargain about the 
transfer rights of the Anderson employees, and again, I urge that you and 
an officer of the Company agree to meet with our Union and comply with 
this obligation. 


We will meet anywhere, anytime at your convenience, and may I suggest 
that we start next week. Please notify me at your earliest convenience 
what day you would be willing to hold such meeting. | 


Sincerely yours, 


/'s/ Ray Shetterly, Int'l. 
Region 3, UAW | 


RS:slw 

oeiu#l 

cc: Raymond H. Berndt, Dir. 
Jack Preston; David Weber 


G. C. EXHIBIT NO. 35 


[Ree'd-NLRB-Oct. 20, 1965} 


October 19, 1965 


Mr. Raymond Shetterly 
International Representative 
Region S VAW 

1702 W. 2 

Indianapo 


Dear Mr. Shetterly: 
This will reply to your letter of October 14, 1965. 


Since The Pierce-Governor Company has relocated its opera- 
tions in Upland, Indiana, I am more than willing to meet with you per- 
sonally any time and place which is mutually convenient. This was the 
Kind of meeting requested by you and Mr. Berndt when the meeting was 
held in Indianapolis. If such a meeting is now desired, please advise. 


Again please permit me to state the Company's position concern- 
ing bargaining for its employees at Upland, Indiana. Until such time as 
you may become the certified bargaining agent of our employees at Up- 
land or at such time as we are convinced that you represent the major- 
ity of our employees at Upland, we cannot consider your request for 
bargaining. 


Rather than reply to your continued self-serving statements, 
we will terminate this exchange by categorically denying any allega- 
tions which are not in conformity with Mr. Boren’s letter of Septem- 
ber 17, 1965 and my letter of October 5, 1965. 


We again accept your offer to meet with you and Mr. Berndt per- 
sonality at a place mutually convenient. Please advise. 


Cordially yours, 


ROTHBERG, GALLMEYER, STRUTZ, 
FRUECHTENICHT & LOGAN 


BY: /s/ Donald F. Strutz 
DFS:nom 
cc: Raymond H. Berndt, Dir. 
Jack Preston 
David Weber 


| 
G. C, EXHIBIT NO. 37 


CONTRACT NEGOTIATIONS BETWEEN PIERCE 
GOVERNOR COMPANY AND UAW-CIO, HELD 
DECEMBER 16, 1964 IN THE AMERICAN ROOM 

OF THE ANDERSON MOTOR HOTEL, 
ANDERSON, INDIANA 


ai cca gee en SONS Re 


TIME: 9:45 A.M. ! 
REPORTING: JEAN JARVIN 
[This represents only a portion of the entire meet - 
ing. See minutes for balance of the session.| | 
ATTENDING: 
. Jack Preston, Federal Mediator. 
. Ray Shetterly, International Representative of the UAW-CIO. 
. Arlis Sullivan, Local President. | 


. Robert Crouse, Chairman of the Bargaining Committee. 
. Richard Scott. | 

. Carl Marley. 

. Virgil Warrum. 

. Paul Jones. 

.D. F. Strutz, Attorney for the Company. 

. L. B. Bradnick 


. PRESTON: We will start by talking on seniority. 

.STRUTZ: We have asked the court reporter to attend this 
meeting today in order to clearly establish the statements which are to 
be made by the company at this time. For the purpose of the record, I 
will identify myself as the attorney for Pierce Governor Company, D. F. 
Strutz, and I note that the reporter has taken down the names of all those 
persons present in the room. As you well know, the Pierce Governor 
Company has been struggling to overcome the tremendous handicap of a 
worn out 65 year old multiple story plant. You of the Bargaining Com - 
mittee have brought to our attention the terrible defects of the plant in- 
cluding the obnoxious odor problem, the heating problem, the leaking roof 
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and the defective wiring and plumbing You have insisted during the 
course of collective bargaining on the right to strike to correct unsafe 
working conditions in the plant For some time Pierce Governor Com- 
pany has deen approached by various communities with a variety of 
offers to induce the company to move its production facilities to their 
locations. All of these have been given due consideration for a long 
period of time. The most attractive offer received is from a community 
within a radius of 40 miles of the City of Anderson and the company has 
made an exhausting investigation of this community as a possible plant 
location for Pierce Governor Company. From all of the evidence it 
would appear that it is economically advantageous to move the produc - 
tion facilities from Anderson to this community; however, we are more 
than willing to bargain with this committee and the Union concerning 
the relative advantages and disadvantages of such a move and to consider 
all arguments which the Union may propose to overcome what appears 
to us to be the obvious economical advantage of making this move. For 
this reason, it is respectfully suggested that we temporarily discontinue 
negotiations on the new labor agreement to permit us to spend as much 
time as is required to negotiate fully the possibility of the company 
making such a move. Before starting such negotiations, I want to make 
it perfectly clear that we are not in any way committed to such a move 
and that there are many contingencies to be worked out before we may 
become finally committed to make the move. This will afford us ample 
time to negotiate the matter to the fullest degree possible. However, 
should such a move be made. each employee will be given full consid- 
eration for re-employment if he presents himself to the new plant and 
if hired, will retain his full seniority. 

MR.SHETTERLY: Well, I suppese that a response is called for 
from the Union. '; would like to say at the outset that I hardly know how 
to fairly express myself or for that matter, to bargain with the company 


that has demonstrated themselves to be so irresponsible in their atti- 


tudes toward their employees. At the last bargaining session, we spent 
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a considerable amount of time, in fact we stayed until almost midnight 
and it was my thinking at that time that considerable progress was being 
made in the area of working out seniority problems that the company 
said had caused considerable inefficiency in the plant and the Union had 
made it clear that they were perfectly willing to negotiate any kind of 
reasonable seniority language that would result in the elimination of 
this inefficiency and as I say, we felt that we were making progress. 
We thought that both parties were bargaining in good faith,|but we were 
evidently "babes in the woods" when it comes to the kind of negotiations 
that the company is used to engage in. We found out that during the per- 
iod of time that we had spent in negotiations that evidently some one 
representing the company was engaged in the recruiting of strike breakers, 
because the next day at the picket line several people showed up and 
said that they had been asked to report to work. The ones that insisted 
on going into the plant, were given the right, but frankly, I say to the 
spokesman of the company, that I don't know how on one hand that you 
can sit here and even propose, even Suppose, that you are engaging in 
or wanting to engage in good faith negotiations while at the same time 
you are trying to break a legal strike. There have been many strikes 
in the country, but most of the companies that we do business with rec- 
ognize the fact that after a strike is over, you still have the problem 

of getting along with people and most of them understand that one of 

the things that lead to bad feelings, one of the things that leads to a 
great deal of violence in some instances, is the attempt of the company 
to start a back to work movement or to employ strike breakers. There 
are and there will be, I suppose, differences of opinion between us, but 
it seems to me that as long as the company is going to be a part of this 
community that they ought to respect the civil laws of this community. 
They ought not to encourage the people who enter the plant to strike or 
to run down pickets. We have respected your right of entry and exit 


from your plant. We have requested that you respect our right to be 
on the public sidewalk in front of the plant. I sent a telegram to the 
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President of the company, asking that he talk to the people who were 
speeding, who were ignoring the rights of pedestrians on the sidewalk 
and in fact in some instances, it seemed to us that they were trying 
to run down these people and we ask that the President of your com- 
pany speak to the salaried employees and ask them just to slow down 
a little bit when they turn into the plant gate. We have not tried to 
keep any of them from coming in, but they evidently have tried to pro- 
voke the employees of our Union who are on the public sidewalk in 
front of the plant. People have rolled down their windows and made 
cutting remarks to our Union members. We have asked them to re- 
strain themselves from [violence], but we recently had the incident 

of a picket who was struck by a member of supervision who ignored 
his responsibilities, first as a citizen, who drove into the plant who 
didn't bother to come back and see what the condition physically was 
of the picket he struck and it is our further understanding that the 
company attorney showed up with the superviser to provide a bail 
bond for the violation. Now we have since that, Number 1, made it 
perfectly clear to the company that we wanted a contract; that we wanted 
to sit down and bargain, but it has been my opinion, at least speaking 
for the International Union, that there has been something in the back 
of the mind of the company ever since we have started. It seems that 


every Statement made and every action taken has been designed to set 


the stage for something, Now I don’t know whether the Company wants 


to have a contract; I don't know whether the Company intends to move. 
I don't know whether the company is trying to use the threat of moving 
as a bargaining pressure. I don't know anything about these matters 
and I can't make a decision on what I think they want. I know that so 
far as the International Union is concerned, we would like to arrive at 
a contract. We would like to engage in negotiations that would result 


in a contract, a'contract that the company Can live with and the Union 
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can accept with honor. Now it seems to me, at least, that ‘this is a one- 
sided feeling It seems to me. and I could be wrong, that the Company 
simply has been spending their time here waiting for something. It 
seems to me that the Company has been hopeful that they could provoke 
through the actions of their salaried employees, some violations on the 
picket line so that they could use the services of the civil authorities, to 
break the strike. It seems to me that the Company doesn ‘t really want to 
do anything except to break a strike, a legal strike, and then condition 
the return of the employees, that they choose in the manner that the Com- 
pany will prescribe. It may well be that Iam wrong, I don' t profess to 
be a seer; I don't profess to have a crystal ball; I dont even profess to 
have an ouija board and all of the things that I have stated that it seems 
to me, is simply based upon some past experiences and a little bit of 
knowledge I believe about how aactivities proceed when al Company and 

a Union are both engaging in good faith bargaining. It is my judgment 
that this has not taken place at this bargaining table To respond direct- 


ly to the Company's suggestion, I have no knowledge, I have some incli- 
nation as to what my position ought to be, nor could I give a position un- 
til Ihave had a chance to caucus with the people I am here acting as a 
spokesman for. I can understand, in fact, I can well understand, the fact 
that this is a plant that so far as being efficient is concerned, leaves 


much to be desired. It may well be a plant that the installation of the 


kind of equipment that would reduce the inefficiency would be costly, I 


don't know, I am not an engineer. If the Company is making an offer to 
talk about the transferring of people's rights to a new location, that is 
one thing, but if the Company has made their statement based solely on 
a desire to try to establish a legal protection and what amounts toa 
veiled threat or approach to collective bargaining with velvet knuckles, 
that is one thing. If the suggestion is made because there seems to be 
no alternative and the Company simply desires to talk about moving the 
plant and moving the employees with it, that of course is quite another 
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thing, but in any event it seems to me that we are faced with the problem 
of arriving at 2 contract whether or not the Company intends to move the 
plant. Now there is a requirement in the contract just expired that ob- 


ligates the Company to do certain things in case of plant removal, but 


as I say. before I would be willing to engage in any discussion, talking 


about the removal of the plant, I would like to know a couple of things 
and then I would like to have a recess with the people I represent. 

Question Number 1, Are you free at this time to tell us what 
community you are talking about that is 30 to 40 miles away ? 

MR.STRUTZ: Yes. Upland. 

MR.SHETTERLY: Upland, Indiana ? 

MR.STRUTZ: Yes. 

[MR. SHETTERLY] Question Number Il, "Has construction com - 
menced on a new building or is it [an] old building you are talking about 7 

MR.STRUTZ. The answer is no to both A and B of this question. 
The offer is for the construction of a new building which has not been 
commenced. I might go one step further and say that there are only 
preliminary drawings. schematic drawings, so that prior to the com- 
mencement of construction, there would have to be completed plans 
and specifications and a contract let. 

MR. SHETTERLY. I have another question. Presuming that this 
was accomplished, where does the Company propose to continue their 
operations while the building is being readied for them 7 

MR. STRUTZ: In the present location. 

MR. SHETTERLY: Does the Company intend to negotiate a con- 
tract to cover the people for that period? 

MR. STRUTZ: We would be willing to. 

MR. SHETTERLY: Does the Company intend to continue to at- 
tempt to call people into work, recruiting strike breakers, in other 


words 7 


MR.STRUTZ: That is a loaded question that I camnot answer be- 
cause the Company takes the position that this is a lawful strike and the 
Company has the lawful right to replace a striker with another employee. 
We do not consider them strike breakers. | 

MR.SHETTERLY: Let me rephrase the question; believe they 
are strike breakers. Does the Company still intend to continue to "re- 
place the lawful strikers" during this period of negotiations ? 

MR.STRUTZ Until such a time as a contract might be reached 
for this plant. | 

MR. SHETTERLY- So I understand completely, will you mind 
again outlining what you propose that we do today in the way of negotia- 
tions 7 | 

MR.STRUTZ: The Company's suggestion is that in the light of 
this possibility that both parties avail themselves of the opportunity of 
bargaining about the company's consideration of the moving of its pro- 
duction facilities out of the City of Anderson. We want te afford the 
Union and the Committee every opportunity to bargain with us about 
this possibility. If the Union does not want to bargain about it, we would 
be most happy to continue bargaining a contract, but we feel that we 
must afford the Union the opportunity of bargaining about a proposed 


move. 


MR.SHETTERLY: It seems to me that what you are really say- 
ing, Mr. Strutz, is that you recognize a legal obligation to bargain with 
the Union concerning the move of the plant if indeed you intend to move 
the plant. That's Number One. Number Two. it seems to me that you 
are failing to recognize your obligation to bargain concerning a quick 
settlement of our differences so far as a contract is concerned. 

MR.STRUTZ: I understand that you have just drawn two conclu- 
sions and I suppose you are free to draw any conclusions that you want 
to concerning any statement that the Company has made and TI respect 
your right to draw your own conclusions, but these are your own con- 


clusions 


MR. SHETTERLY: I understand that, Mr. Strutz, but the trouble 


is that where a Union anda Company have been engaging in negotiations 


since 1941, late in 1941, and consumating an agreement in 1942, and that 


the termination of each subsequent contract again engaging in negotiations, 
and even engaging in negotiations in this contract, up until today there 
has never been to my knowledge, a request or use of the services of a 
court reporter and this would suggest to me, Sir, that the Company has 
intentions best known only to themselves and any conclusions that I might 
@raw or any inferences that I might arrive at, I think to a great extent 

is [guided] by the unanswered question in my mind as why suddenly to- 
day we would find ourselves with the question of a court stenographer. 
Understand, of course, that the Union has the right to refuse to engage 

in negotiations where a Court Reporter or 4 stenographer is present 

and that this decision has been made that it is not considered a refusal 
to bargain and either side to refuse to engage in negotiations with a court 
reporter or a steno -typist present, put the Union has nothing to hide. 

The Union is perfectly willing to try to sit down and resolve our differ - 
ences, but one of the great problems that the Union has found is to try 

to find out what it really is that the Company is after. What really the 
Company has in the back of their mind, what’ motivates them to behave 
and act as they do, if 1 knew what the Company really has in their mind, 
I could find a handle, I think, to this problem, but the only suggestion 
that I have been able to come up with that satisfies my way of thinking 

as to what the Company is after is that they are not interested in bar- 
gaining, they are interested in capitulation by the Union and they have 
gone to a lot of length and spent a lot of time trying to set the stage for 
something they have in their minds, what it is I don't know. I suspect 
before this is all over, I will find out, but as I have said many times, 

and I don't mind admitting it even to a court stenographer, I was just 


porn kind of stupid and I will die that way, but something tells me that 


there is an [ulterior] motive behind this, but just because something 
tells me that, does not establish a basis for our refusing to bargain and 
we will not refuse to bargain We will bargain on what the Company will 
like for us to bargain on We would rather arrive at a contract so that 
our people can go back to work before Christmas. We would rather do 
that than anything I know of, but before I can answer your question com- 
pletely, Mr. Strutz, as I said a while ago, as to what our present position 
is, I will have to have a recess and caucus with my people. 
MR.STRUTZ: Before the recess, I feel that I must respond to 
some of the things that have been said this morning, First of all, you 
will recall that Mr. Bradnick requested the privilege of having a tape 
recorder at the beginning of these bargaining sessions, which request 
was refused by the Union. Secondly, this morning when the court re- 
porter appeared in this room, we asked if you would object to her pres - 
ence and you said, "Yes, unless I may have a copy of the transcript,” 
and you were assured that it was our intention to provide you with a 
copy of the transcript. Now as to [ulterior ] motives and other factors, 


you are trying to perceive, I can only assure you as I have repeatedly 


done in the past, that the Company's position throughout the bargaining 
has been that it wanted to obtain a contract which permitted flexibility 
of operation without depriving the individual employee of his reasonable 
rights and this is where we have had our differences throughout the 
bargaining sessions. The court reporter was invited today because the 
Union has seen fit to file an unfair labor charge against the Company 

in which allegations have been made concerning evidence growing out 


of prior bargaining sessions. It is the Company's position that these 


allegations are without fact and that they are untrue. The Company 
does not want to invite additional charges growing out of today’ s nego- 
tiations and therefore, to protect itself has offered to make a record 
of what is said here today. I agree with you, Mr. Shetterly, that both 
parties have bargained in good faith over a prolonged period of time 
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and I further agree that some real progress has been made in many areas 
within the contract. We offered to continue the operation of the plant at 
the expiration of the contract with all of the employees who were employed 
and this continued for approximately one week and then the Union walked 
out. The doors are still open in our plant to all of the employees who 
walked out whenever they want to walk back in. Unfortunately, there is 
a serious difference of opinion between us with respect to the picketing 
which has taken place at the plant and we are not trying a law suit here 
today concerning that, but we feel that the evidence will show that there 
was mass picketing and that it was impossible to get into the plant. A 
week ago today I attempted to drive into the entrance and at least 20 
persons blocked the driveway in a solid mass and I stopped my car and 
Bill {Shuck}, who I understand is the captain of the pickets, said, "That's 
Strutz, the Company attorney. It is alright to let him in," and so they 
let me in. AS soon as I got into the plant I called you, Mr. Shetterly, 
and said that many of our employees had been turned away and asked 

you whether or not the statement that you had made at this table the day 
before to the effect that there would be no restrictions on the ingress 
and egress to the plant and that the Union would limit its activity to fin- 
ing those persons who crossed the picket lines to make it economically 
non feasible for them to do so was still in effect. I also went out and 
talked with Mr. Jones of the Bargaining Committee and Mr. [Shuck] 

and asked a similar question, and the response was that they were not 
interfering with the right of ingress and egress to the plant. Mr. Boren, 
President of the Company, had carefully instructed all employees to 
avoid any form of argument with the pickets, to be pleasant and courte - | 
ous to everyone on the picket line and to do nothing to incite anger and 


violence. Those employees who crossed the picket line were supposed 


to have been followed home and were threatened. The Company is not 


attempting to break a strike. The Company is simply attempting to 


maintain production so that it can satisfy its customers and stay in 
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business. Mr. Shetterly's statement at the last bargaining session that 

there would be blood in the streets and rust on the machinery before 

the Union [accedes] to the Company's contractual demands indicate to 

the Company that rather than the Company's breaking the strike, the 

Union is determined that the Company will [accede] to the Union demands. 

We have sought a middle ground of settlement 50 that the Company may 

continue with the reasonable flexibility which it must have and the em - 

ployees may continue with dignity and with their rights protected. I 

have never thought that it was an impossible accomplishment and I have 

agreed with you and with Mr. Preston that we all have the responsibility 

of earnestly working together to accomplish this goal. I recognize your 

request for a recess to caucus with your committee and I agree with 

you that we take it at this time. | 
MR. SHETTERLY: Mr. [Strutz], the violation that you have done 


to my sense of fairness and my sense of honesty, just can’t rest at this 


point for a recess. I don’t mind being quoted. I don't even mind being 
misquoted a little bit, I do mind having the Company try to build a rec- 
ord by misquoting me out of context and just for the sake of my sense 

of fairness, let me make a few remarks concerning the things that Mr. 
Strutz said. First, and foremost, I would say and for the record I will 
repeat, I did say that blood would run in the streets and that rust would 
be on the machinery before the Union would bow to the Company’ s de- 
mands, but what Mr. Strutz did not say, and I don't know) ‘whether it was 
deliberate or not, but he forgot to mention that this was said right after - 
I had been informed and I was under the impression that! a member of 


our supervisory staff was going to approach the picket line 


PPage 15 of Minutes, missing from original] 


take action under the law to fine them for deserting their Union and for 


helping the Company to engage in strike breaking activity. The Com - 
pany says that the only reason that a court reporter was brought into 
this room was because the Union had made certain allegations in a 
charge filed with the National Labor Relations Board and that Mr. Strutz 
does not consider them to be true. I would suggest that that decision 
will sometime be made by an agency of law and we do not need to en- 
gage in taking the time to try to decide the truthfulness or the untruth- 
fulness of the Union's charges at this time, nor do we need to take the 
time to discuss and engage in the mental gymnastics that went on in 
the Company's mind when they filed their charges against the Union 
alleging that they had lost control of their property, asking for an in- 
junction against picketing and otherwise making completely baseless 
and false charges against activity on the picket line and again I say 

an agency of the Civil Government will make a decision sometime on 


accuracy of those allegations and finally the company’s contention 
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that they were willing to continue to permit the employees to work in 
the plant after the expiration date of the contract. I want to make it 


perfectly clear that I requested through the mediator who was present 
at the time that I asked the company for an extension of the contract 
and that the company flatly refused or at least this was reported to us 
by the mediator, to any proposed extension of the contract and that 
even under these circumstances the Union tried to continue with their 
membership in the plant, hopeful of a settlement until we discovered 
that the Company unnaturally placed a great number of the proposals 
that they had made to us into effect even though we had clearly told 
them during the negotiations that we disagreed with them and when we 
found that it was untenable so far as the Union was concerned to subject 
its membership to the very likely possibility of being discharged under 
the terms of the Company's proposal, that they seemed bound and de- 
termined to put into effect, that then we did call a strike.| We had no 
alternative. Now we have heard a great deal from the Company about 

a bad financial condition, but it has been alleged by some lof the people 
who have talked to us that Mr. Bradnick from the Company has called 
them urging them to violate the picket line, telling them that in his 
judgment the Union can't [fine] them and if the Union does [fine] them, 
the Company will underwrite all the economic losses that they may 
incur by the payment of such fines. Now I carefully said that "it has 
been alleged." I will further add that we have some affidavits to that 
effect, signed and notarized. Now it would seem strange to me that 

a company who is perfectly willing to write that sort of a/blank check 
would come to the bargaining table, claiming clean hands on the one 
side and a shortage of money on the other. Mr. Strutz, do you wish 
to respond? | 
MR. STRUTZ: Before we have the recess, I will have to respond 


after the recess to your charges. Now this can go on all 
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MR. SHETTBRLY: Sure it can. I know what you are trying to do. 

MR. STRUTZ: No, you don't. 

MR. SHETTERLY: I got an idea, something keeps kicking me. 

MR.STRUTZ: First of all, for the record, you are the furthest 
from being a dumb person that I have ever seen. The furthest, [but ] you 
are not 2 mind reader. 

MR. SHETTERLY: I don't claim to be. 

MR. STRUTZ: I am going to answer categoratically all of the al- 
legations you have made. I will wait until after the recess. I agree to 
the recess if that will help negotiations . 

(RECESS WAS TAKEN AT 11:30 A. M.) 

« * 

MEETING RECONVENED 2:45 P. M. 

MR.STRUTZ: The parties stipulate as follows: 

That a recess was called at approximately 11:30 A. M. to enable 
the Union to caucus; that the parties reconvened at approximately 2:45 
P.M. That after a short discussion, it was agreed that they would dis- 
continue the reporting system and reassume informal negotiations to avoid 


the attempt by each of them to "make a record.” That in so doing, the 


| 
Company's attorney is not prejudiced for his failure to respond to Mr. 


Shetterly's remarks and that he reserves the right to respond formally 
to such remarks at a later time when both parties are "on the record.” 
MR. SHETTERLY: The Union also reserves the right to comment 
on any observation made by the Company during any of its formal pres- 
entation on the record. 
MR.STRUTZ: The Company also reserves the right to comment 
on any observation made by the Union during any of its formal presen- 


tation on the record. 


RESPONDENT'S EXHIBIT NO. 2 


SYNOPSIS OF COMPANY PROPOSAL MADE | 
TO UNION WEDNESDAY, DECEMBER 16 


Contract for one year, subject to termination at any time during the 
year upon 30 days written notice of Company's election to relocate 
plant outside of Anderson | 
In lieu of pension plan, an increase in the hourly ate of 12¢ per 
hour per employee (the rate to be fixed with no cost of living in- 


crease or other annual] increment). | 
All grievances of record to be settled at the Bargaining Table. 
UAW to de reimbursed for November insurance premium. Pension- 


ers to be reimbursed for insurance deductions 


Pay to Committee for time lost during bargaining without prejudice 
| 


to company | 
Probationary employees laid off or terminated because of the strike, 
to be given seniority as of date of hire and probationary period to be 
increased to 90 days. (Probationary employees terminated because 
of unsatisfactory performance are not included). | 
Seniority employees to be returned without loss of rights 
Contract language to be changed, including but not limited to the 
following: | 
A. Subcontract work to be performed (permitted)| without limita- 
tion (to facilitate removal of plant). | 
B. Crib attendant to be made salaried employee and a new salvage 
and repair departmer’ to be under salaried classification. 
Substitute revised Preston suggestion on Article 4re lay-off 
seniority 
Article 5 per Strutz — rewritten version. [Shop Rules & Disci- 
pline. | | 
Articles 2, 3 and 10 submitted by Shetterly to be given favor - 
able consideration except no strike clause. 
Union shop clause upon repeal of right to work law but no re- 


crimination of any employee by union or company. 
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EXCERPTS FROM 
RESPONDENT'S EXHIBIT NO. 20 


Anderson Motel 


Seniority — Dec. 31, 1964 


Company made a proposal on seniority that was generally acceptable. 


Union made a proposal to bring in Reg. Dir. with an economic proposal 
to hold plant in town. 


Company is in no position to lay off Di package on table. 
{legible} 


Co. Suggested 


James 
Little 
Cooper 
Coleman 
Grace 
Marsh 
Dan 
Fountain 
Seybert 
Roland 
Leavee 
Clark 
Wills 


Pension Plan — 
SubContracting — 

No Plant Removal — 
Successor Clause — 
Transfer of Employees — 


Company refuses to guarantee right of transfer but offered severance pay. 


Monday will notify the Mediator of possibility of committee to represent. 


RESPONDENT'S EXHIBIT 20 
PAGE 18 


PROPOSAL 


Contract for any specified time up from 
six months 


Absolutely no sub-contracting 


No Plant Removal during life of 
agreement. 


Guarantee of transfer of all present 
employees at the contract rate 
to new location 


If employee chooses not to move, then, 
severance pay, depending on 
amount of seniority. 


Pension Plan to be reinstated at $3.70 
benefit level. All future payments 
to be made without regard to in- 
crease in value of trust fund. 


Seniority proposal on lay-off and rehire 
by Mediator to reflect present | 
seniority. (Yes) Subject to 
Modification 
Union Shop to replace Agency Shop at 
legal time. (Yes) 


Union's Proposal on Articles II, III, V 
and X. 


Reinstate rest of old Agreement. 


RESPONDENT'S EXHIBIT 20 
PAGE 19 


ahaha 


PROPOSAL (Cont'd) 


Reimburse for all November insurance 
premiums. 


Reimburse for all list committee time. 
Settle all grievances of record. 


Reinstate all seniority employees with 
all rights and without retaliation. 


Give all temporary employees on payroll 
at time of strike credit for all time 
spent as though they had worked to- 
ward their seniority. (Except em- 
ployees terminated because of quali- 
fications) 


TRIAL EXAMINER'S DECISION 


| 
In this proceeding, under Section 10(b) of the National Labor 

1/ 
alleges that Respondent, in violation of Section 8(a)(5) and (1) of the 
Act, has failed and refused to bargain with the Charging Party (herein 
called UAW or the International) and its Local 940 (herein called the 
Local), as the joint collective bargaining representative of its em- 


Relations Act, as amended (herein called the Act), the complaint 


ployees and has refused to bargain with them over the effect on such 
employees of the removal of Respondent's plant from Anderson, Indiana, 
to Upland, Indiana. | 
Respondent answered, denying practically all the allegations of 
the complaint. A hearing on the issues so raised was held in Marion, 
Indiana, from February 28 to March 3, 1966, before Sidney D. Gold- 
berg, duly designated as Trial Examiner herein, at which all parties 


were represented, afforded an opportunity to adduce evidence, cross- 
examine witnesses and argue upon the law and facts. Briefs subse- 
quently filed by the General Counsel and by counsel for Respondent 
have been considered. | 

For the reasons hereinafter set forth in detail, I find that the 
International and the Local, jointly, were and are the collective bar- 
gaining representative of Respondent's employees in an appropriate 
unit and that Respondent has unlawfully refused to bargain with them 
concerning wages, hours, and other conditions of employment and, 
specifically, over the effect on such employees of the transfer of Re- 


spondent's operations from Anderson to Upland. 


A Issued December 21, 1965, on a charge filed August 25, 1965, 
and an amended charge filed September 28, 1965. 
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Upon the entire record in this proceeding af and the demeanor 
of the witnesses. I make the following: 


Findings of Fact 


I. The employer 
Respondent has been engaged for many years, formerly at An- 
derson and now at Upland, Indiana, in the manufacture and sale of auto- 
motive parts. Between 1957 and 1964, it was also the parent company 
in a complex of corporations but its manufacturing operation has con- 
tinued unchanged for many years. It admits that, during the calendar 
year 1965, it imported materials valued at more than $50,000 and that 


it is engaged in commerce within the meaning of the Act. I so find. 
I. The labor organizations involved 


In 1941, the International was certified, by the Board's Regional 
Director for the Bleventh Region, as the "exclusive bargaining agency” 


of Respondent's production and maintenance employees. a7 Since that 


time there have been collective bargaining contracts continuously in 
effect between Respondent, as employer, and the International and its 
Local 940, jointly (herein called "the Union"), as the "exclusive bar- 
gaining agency” for the employees, the last one having expired October 
30, 1964. Subsequent to that date and well into 1965, Respondent carried 
on negotiations for a collective bargaining contract with the Union. I 
find that the Union, as well as the International and the Local, are labor 


organizations within the meaning of the Act. 


2/ 


=. The following typographical errors in the transcript are hereby 
corrected: On page 11, line 9, the word "not" is changed to read "now" 
and on page 24, line 6, the word "provides"’ is inserted following the 
word “statute”. = 


lh Case No. XI-R-486. The unit is described as follows: 


All production and maintenance employees excluding 
foremen, assistant foremen, superintendents, confi- 
dential, salaried, clerks, office and drafting room 
employees. 


IlJ. The unfair labor practices 
A. Background and chronology 
1. Introductory | 


Despite the volume of testimony herein — much of it' pertaining 


to matters not truly in issue — the relevant facts of this case are not 
seriously in dispute. In view of the fact that the original charge herein 
was filed on August 25, 1965, any findings of unfair labor practices on 
the basis of Respondent's activities are limitied, by Section 10(b) of 
the Act, to those which occurred on or after February 25, 1965, and 
the substantial amount of material in the record which deals with oc- 


currences prior to February 25, 1965, was offered — and can be con- 


sidered — only "to shed light on the true character of matters" occur - 
ring subsequent to that date. an There is also, unfortunately, a sub- 
stantial amount of additional material in the record which deals with 
matters not in issue, either because they are not presented by the 


pleadings or because the matters themselves were never disputed. 


2. Background | 


As stated, the Union was certified in 1941 and there were con- 
tracts between Respondent, as employer, and the Union, as the repre- 
sentative of the employees, in effect until October 30, 1964, when the 
last one was terminated by timely notice. of Bargaining, which had 


commenced prior to the terminal date of the contract, continued without 


4/ Local Lodge No. 1424, I.A.M. (Bryan Manufacturing Co.) v.N.L.R.B., 
362 US. 411, 416 (1960) 


cI The contract which terminated October 30, 1964, reece the 
unit as: 


. all the Company's employees, except foxement assis 

foremen, superintendents, confidential salaried office, 
Test Room, and Engineering Department empioyees, plant 
guards, and clerks, 


This unit, I find, was and is an appropriate unit for the purgose of 
collective bargaining. 
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satisfactory progress and. on November 6, 1964, the Union declared a 
strike, posting pickets at the plant. which was then still at Anderson. 
This strike was. at its inception. admittedly an economic strike and it 


was, at the time of the hearing of this proceeding, still in effect. 
3. Chronology 


Although the course of Respondent's bargaining with the Union 
and the process of its removal of its plant from Anderson to Upland 
have separate chronologies and could be separately stated, they are 
contrapuntal in effect and such separate statements would, therefore, 
inadequately show their inter-relation. 

The plant at Anderson consisted of a group of about six buildings, 
the oldest part of which had been built about 1900. Its dilapidated con- 
dition was notorious, SO much so that one of the Union's key demands 


was a contract recognition of its right to strike over conditions of 


health and safety in the plant. & During the bargaining sessions 


in December 1964, references were made to the possibility that Re- 
spondent would construct a new plant, not necessarily at Anderson. 
At the negotiating meeting of December 16, 1964, part of which was 
taken down verbatim by a reporter, Respondent's chief negotiator, 
Donald F. Strutz, opened by stating that the Union's bargaining com 
mittee had brought the Company's attention to “the terrible defects 


a 


es It was stipulated that, as of September 1, 1964, "the physical 


condition of the plant at Anderson, Indiana, had deteriorated to a 
point where the continued operation without proper repair and re- 
modeling created unsafe and unhealthful working conditions which 
the Union requested be remedied. This resulted in the Union de - 
mand that a failure to repair the unsafe conditions of the plant 
within twelve days’ notice thereof would become the subject of a 
right to strike, health and safety grievances for the duration of 
the proposed labor agreement. That such strike must be approved 
by the Regional Director of the UAW-CIO.” 


| 
179 | 


| 
of the plant including the odor problem, the heating problem, the leak- 
ing roof and the defective wiring and plumbing. H te He stated that 
several communities had made offers to induce Respondent to move 
into them and that such offers had been given consideration. He noted 
that Upland, Indiana, within 40 miles from Anderson, had made the 
most attractive offer and that Respondent had concluded that it would 
be "economically advantageous" to move there. He suggested that 
the parties "temporarily discontinue negotiations on the new labor agree- 
ment to permit us to spend as much time as is required to negotiate 
fully the possibility of the Company making such a move." He also 
stated that "should such a move be made, each employee will be given 
full consideration for reemployment if he presents himself to the new 
plant and if hired, will retain his full seniority.’ With respect to recog- 
nition of the Union as the collective bargaining representative of the 
employees at Upland, however, he stated that such recognition would 
be dependent upon proof of such representation. | 


The Union's spokesman, Internation Representative Ray Shetterly, 


expressed surprise at the Company's announcement, stating that he had 
supposed they were bargaining for a contract at the Anderson plant to 
take the place of the one which had expired, and he called lor a recess 
to discuss this new development with his bargaining committee. After 
the recess, the meeting resumed without the reporter. Shetterly made 
it clear that the Union wished to bargain for an agreement on two sub- 
jects: (i) the operation of the plant at Anderson as long ag it remained 
there and (ii) the effect on the employees of a transfer of the Company's 
operations to any other community. Respondent then stated the terms 
of a contract it would sign covering the interim operation lof the Ander - 
son plant. These included the right to terminate such agreement on 30 


7/ 


— The accuracy of the written report is not questioned by any party 
herein. | 
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days notice of the Company's election to locate its plant outside Ander - 
son and the removal of any restrictions on subcontracting, avowedly 
“to facilitate removal of plant.” 

Several meetings were held, later in December and through Janu- 
ary. without significant progress. although the parties went to the ex- 
tent of “changing faces” on both sides of the table in an effort to ease 
the rigidities rooted in personal antagonisims between the principal 


negotiators on both sides. oe Bargaining on the subject of an interim 


contract continued, without success, until it became academic by Re- 
spondent’s removal of the plant to Upland. 

Toward the end of December, 1964, Respondent ceased its efforts 
to carry on production in the face of the strike and shut down the An- 
derson plant. At about the same time, it completed its arrangements 
for relocating at Upland and leta contract for construction of a new 
building there. Pending completion of the new building, Respondent 
began production in rented quarters at Upland, using supervisory per - 
sonnel. During the month of January 1965, the first of those in the 
clerical and supervisory force of Respondent who were willing to move 
to Upland, did so and by July all of these — about 85 percent of that 
force at Anderson — had made the move. 

Transfer of normal production to Upland was slower. The order 
to begin construction was given on December 31, 1964, and work on 
the foundation actually began on January 4, 1965, but Respondent was 
not able to move into the. building until April. The first few production 
employees at Upland were hired during February and it was estimated 
that, at the end of April, Respondent still had fewer than 100 employees 
there. This number increased slowly through May and June and, it 
—7~The documentary evidence clearly shows an unfortunate tendency, on 
both sides, to permit themselves to be diverted from the main problem and 
to quibble and quarrel over matters irrelevant to it. Moreover, both the 
documents and the testimony herein indicate that one of Respondent's ma- 
jor efforts in connection with the contract negotiations was to eliminate 


the necessity of dealing with International Representative Shetterly and 
the members of the negotiating committee. 


181 


was stipulated, the number of production employees in the Upland plant 
during the week prior to July 4 was something under 153. | It was also 
stipulated that this number continued to move upward until it reached 
212 at the end of August and that there have been in the plant at all 
times since August 1, at least 190 production and maintenance employ- 
ees. Only one of the production employees who worked at the plant at 
Anderson — and that one hired after the strike began — has worked at 
the plant at Upland. | 
One of the January meetings, that on the 26th, was held in the 


office of the Federal Mediator in Indianapolis. Respondent was repre- 
sented by its president, Leland E. Boren, its vice president for labor 
relations, Leroy V. Bradnick, and its ''corporate" counsel, Thomas D. 
Logan. a The Union was represented by Shetterly and by Raymond 
H. Berndt, the Regional Director of UAW's Region No. 3. |After a fruit- 
less morning discussion, Logan and Berndt met alone in Berndt's of- 
fice in the afternoon. Logan testified that he told Berndt that he had 
no authority to bind Respondent and had been at the meeting only be- 
cause Strutz was in Florida. Logan pointed out that conditions at Up- 
land were not the same as at Anderson and Berndt gave him a copy 
of a contract between UAW and another employer so that he could 
become familiar with its general contents. | 

Two days later, after conferring with Respondent's officials, 
Logan wrote Berndt a 6-page letter, practically all of which consisted 
of a statement of "the principles generally acceptable” to Respondent. 


9/ 


—/ Mr. Logan is a member of the law firm which represents Re- 
spondent. Its name was, at that time, Rothberg, Gallmeyer, Strutz, 
Fruechtenicht & Logan and its senior partner, Sol Rothberg, was a 
member of Respondent's Board of Directors. Donald F. Strutz was 
also a member of the firm at that time but he thereafter severed his 
association with it, continuing, however, to act as "labor counsel” 
for Respondent. | 
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One of these “principles” consisted of a proposed contract provision 
entitled "Seniority." which set forth, in detail, job titles, groupings 
of employees. entry rates of pay and the automatic increases that 
would be effective after 60 and 90 days. respectively. 
At its beginning, this letter from Logan referred to the recent 
eeting of the parties and it then continued as follows: 

_ As I indicated then, I want to preface our communica - 
tions with a restatement of our position. That we are not 
obligated to recognize Local 940 and are unwilling to recog- 
nize them for any purposes pertaining to employment at 
any location other than that at Anderson. However, we are 
willing to discuss the possibility of being able to enter into 
an agreement with some union at the Upland location. If 
we could arrive at some agreement with you, I think we 
would be willing to make that applicable to whatever local 
you think best and recognize aS much as we can the equities 
of employees who have been employed at the Anderson plant. 

The letter closed with the following: 
‘Thanks again very much for the meeting of yesterday, 
I am willing to formulate a complete contract if these 
thoughts are consistent basically with yours. 


Again the Company has cautioned me to say that they are 
not willing to recognize Mr. Shetterly and his bargaining 
committee to arrive at any conclusion about Upland, but 


they will look favorably upon a contract with United Auto 
Workers if that can be suitably arranged between them. 


It seems to me that you might then propose a formal con- 
tract which I promise to take up immediately with the 
Board and give you a report. 
Berndt did not answer until February 15, but he explained that 
he had been ill and stated that he hoped, within the next few days, to 
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comment on Logan's letter of January 26, "point by point" 


vise him further "with respect to the basic suggestions . .. 
to UAW recognition” at the Upland plant. 
On March 9, Logan again wrote to Berndt, noting that six weeks 


had passed since his letter of January 28 and that Berndt had not writ- 
ten as he had promised in his letter of February 15. “Accordingly,” 
Logan's letter stated, 'I am instructed by my client to withdraw the 
suggestions made in said letter and to revert to our former position." 
The following day, Berndt telegraphed Logan, stating that his detailed 


answer had already been prepared and would be in the mail by noon. 


Berndt's letter indicated acceptance, at least in principle, of 
most of Respondent's proposals. He pointed out, however, that the 
proposed wage rates were "unacceptable" to the Union and noted that 
it was the prerogative of the International both to designate the local 
that would cover specific bargaining units and to assign the representa - 
tives it thought best to assist such locals. He suggested that they meet 
in an effort to settle the dispute. | 


With these letters, communications between Logan and Berndt 

appears to have terminated. 
| 

During the month of June, 1965, representatives of the Union and 


Respondent met at a hearing involving the unemployment insurance 


benefits of the striking employees. They discussed and settled ques- 
tions concerning retired employees and talked briefly about the status 


of the Union and of the strike. Shetterly restated the Union's position: 
that the striking employees were still the employees of the Company 10/ : 
that Local 940 was their only representative ae and that all of those 
| 
| 
10/ At the unemployment compensation hearing, Vice ‘President 
Bradnick testified that at the end of March the striking employees 
could have resumed work at the Anderson plant since almost all of 
the machinery was still intact and in place. | 
At/ There is nothing to suggest that Shetterly meant to imply that 
there was a distinction between Local 940 and the joint local-interna- 
tional representative that is referred to herein as the Union. 
| 
| 
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willing to go to Upland should be offered employment there. Shetterly 


also said that if the Company had questions about the physical capacity 
of some of the employees to perform their work, those questions should 
be resolved through examination by an independent medical clinic. Strutz 
countered by pointing out that there were some employees who had been 
considered “substandard” at Anderson because they either could not or 
would not produce a reasonable day's work; he agreed that there should 
be some objective standards for determining which of these should be 
offered jobs at Upland and he suggested that it be done through an inde - 
pendent arbitrator. Shetterly promised to discuss this with his superi - 

d a They also discussed the probable number of striking employ- 
ees who would desire employment at Upland and they "guessed" that, 
after eliminating those who had reached retirement age, those who could 
not pass physical tests and those who had obtained other satisfactory em- 
ployment, only 40 or 50 go to Upland. 

Representatives of the parties again met about August 17 in con- 
nection with the unemployment compensation hearings and again they 
also discussed the controversy between them. As a result, Shetterly 
wrote Strutz asking for a meeting to bargain concerning the transfer 
rights of the striking employees and recognition of the Union at the Up- 
land plant. There was no answer to this letter and, after a second letter 
was ignored, Shetterly wrote on September 15 to President Boren, re- 
questing a meeting. 

Boren answered: his letter, dated September 17, stating in part: 

It is our position that under the law and the contract which 
expired October 31, 1964, the employees at Anderson who 
continue on strike against the plant, have no rights concern- 
ing re-employment at the Company's Upland plant. 


12, Shetterly subsequently telephoned Strutz and stated that, if the 


Company insisted that some employees meet "objective" standards as 
determined by an arbitrator before they could have transfer rights, the 
Union could not agree. 
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He offered to meet with the Union but insisted that Respondent was not 

obligated to bargain "concerning transfer rights which do rot exist." 
Shetterly's reply suggested that a meeting be held during the 

week of October 11, or any other convenient date. This time Strutz 


answered: he did not fix a date for meeting but restated Respondent's 


refusal to bargain concerning transfer rights. A subsequent letter 
from Shetterly again requesting a meeting to bargain about transfer 
rights was again answered by a letter from Strutz offering to meet at 
any time but not stating the subject of such meeting. This: letter also 
stated: | 
Again please permit me to state the Company' $ position 
concerning bargaining for its employees at Upland, Indiana. 
Until such time as you may become the certified bar gain- 
ing agent of our employees at Upland or at such time as 
we are convinced that you represent the majority of our 
employees at Upland, we cannot consider your, request for 
bargaining. | 
Just prior to Thanksgiving in 1965, Strutz met with Shetterly and 
Roy Cantrell, Assistant Regional Director of the UAW, in the Federal 
Mediator's office at Indianapolis. They discussed the strike situation 
at Anderson and Shetterly noted that there were still about 40 people 
drawing strike benefits and that these employees, if physically capable 
of working, as well as some of those who were working in Muncie 13/ 


would probably wish to take jobs at Upland. Shetterly then proposed: 


(i) that with respect to those employees of the Anderson plant claimed 
by Respondent to be unable to perform their jobs, physical examinations 
be conducted by a competent medical clinic in Indianapolis and the em- 
ployees be approved or disapproved on the basis of comparison with 


—————— 


13/ About 20 miles northeast of Anderson. Upland is about 32 miles 
north-northeast of Anderson. 
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normal persons of their same age. (ii) that with respect to the other 
employees, whose physical capacities were not in question, they be 
given rights to jobs at Upland. ‘bumping,’ where necessary, others 
hired there; (iii) that the UAW be recognized as the collective bargain- 
ing representative of the employees at Upland and a contract be nego- 
tiated with it to cover wages and working conditions. 

Shetterly assured Strutz that it was not essential that Local 940, 
as an entity. continue to be. at Upland, the "local" part of the joint rep- 
resentative of the employees there but that, after an agreement had 
been reached with the International covering the Upland plant, a new 
local could be established and an election scheduled at which the Up- 
land employees could select their own bargaining committee. 

A final meeting was held in February, 1966, at which the spokes - 
men for each of the parties professed to be waiting for an offer from 
the other. No further meetings had been held prior to the hearing of 
this proceeding. 


B. Discussion and Conclusions 
1. The issues 


Although the facts in this case are undisputed, there is a large 
amount of evidence in the record that is imntaterial — either because 
its subject was never in dispute or because it was not presented by 


the pleadings — and an additional amount of evidence which, when the 


basic issues in this case are delineated, may be found to be immaterial 


to them. 
The major causes for the confused and encumbered condition of 
the record are, in my opinion, the General Counsel's pre-occupation 


/ 
with “background” evidence not necessary to this case lA and 


———— 


414/ As shown below, Respondent's good faith, or lack thereof, is 
irrelevant. 
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Respondent's efforts to litigate matters that are neither disputed nor 
issues herein. 15/ The complaint, after setting forth background matter 
designed to show bad faith bargaining by Respondent during the period 
prior to the 10(b) date, alleges that, since February 25, 1965, Respondent 
has refused to bargain with the Union as the collective bargaining rep- 
resentative of its plant employees (i) concerning wages, hours and other 


| 
terms and conditions of employment and (ii) concerning the effect on 


| 
its employees of the removal of the plant from Anderson to Upland. 


Whether Respondent's conduct constitutes a refusal to bargain in these 
broad terms is, Iam convinced, the basic issue herein and, while there 
are several narrower questions presented, they are subsitary to the 
main one. | 

2. Discussion | 

At the commencement of consideration of this case, certain un- 

disputed facts must be noted: (i) except for the removal of its plant 
location from Anderson to Upland, there has been no change in Re- 
spondent's business: its corporate status, its ownership, its top man- 
agement, its clerical and supervisory personnel are all unchanged and 
its product is precisely the same; ‘ii) the new location of the plant, at 
Upland, is about 32 miles from Anderson through relatively open coun- 


tryside with no large settlements or obstacles but with several paved 


13/ Despite Respondent's attempts, both during the course of the 
bargaining and in this proceeding, to turn to its advantage the con- 
cededly dilapidated condition of the plant by endeavoring to make an 
issue of the necessity to move, the Union waived its right, ito bargain 
on this subject and the lack of bargaining thereon is not an issue here- 
in. | 


188 


roads between them 16. and. therefore, both locations are within the 


same general community. 

On the basis of these facts. it seems clear that the removal of 
the plant from Anderson to Upland had no greater significance, in this 
context, that would have had its removal across the street and, there- 
fore. that the move effected no substantial change in the status or obli- 
gation of Respondent toward its employees or their bargaining repre- 
sentative, the Union. zi 

Respondent's position with respect to recognition of the Union as 
the joint collective bargaining representative of its employees, both those 
formerly at Anderson and those subsequently employed at Upland, is not 
completely clear on the record. While Boren’s letter of September 17, 
1965, states: 


nm 


16 the absence of large settlements and existence of paved roads 


are judicially noticed on the basis of the 1965-1966 map of the Indiana 
Highway Commission. In addition to the one or more paved roads that 
are fairly direct, Interstate Highway 69, an access -controlled, multi- 
lane, divided highway, has an access point less than 5 miles from Ander- 
son and another, about 25 miles north, less than 3 miles from Upland. 
bas In International Paper Company, 150 NLRB 1252, the employer 
moved certain of its operations from one of its plants, located on the 
south side of St. Louis, to another one which was located on the north 
side of the same city. Tne Board adopted the Trial Examiner's findings, 
based in part upon the fact that both plants are in the same metropolitan 
area, that the employer’s refusal to recognize, for certain employees 
at the north plant, the Union which had represented them at the south 
plant, violated Section 8(a)(5) of the Act. To the same effect, see: Jack 
Lewis et al. d/b/a California Footwear Co., 114 NLRB 765, enforced 
as modified in other respects, 246 F. 2d 886 (CA. 9), in which removal 
of the employer's plant from downtown Los Angeles to Venice, a part 
of the same city about 12 miles away, was held not to affect its obliga- 
c., 127 NLRB 212, enforced as modified in other 
in which the employer's transfer of 
44 miles south of Buffalo, to Tonawanda, 
lso held not to affect its 
in which 
the Court of Appeals, 
493), declined to give any weight to the emp 
from Evanston, I1l., to the southern part of Chicago, 
tween 25 and 35 miles. 


It is our position that under the law and the contract which 
expired October 31, 1964, the employees at Anderson who 
continue on strike against the plant, have no rights concern- 
ing re-employment at the Company's Upland plant eres 
Logan's letters dated January 28 and March 9, 1965, stated that Respond- 
ent was “not obligated to recognize Local 940 and are unwilling to rec- 
ognize them for any purpose pertaining to employment at any other lo- 
cation other than Anderson." 18/ | 
Respondent's brief, in listing the issues believed to be raised 
by the pleadings and evidence herein, includes the following: 
5. Is the Company legally obligated to recognize either 


the International Union or its Local 940 at Anderson, Indiana, 
or both of them, as the exclusive collective bargaining rep- 
resentative for its production and maintenance workers at 
Upland, Indiana, without a prior representation election to 
enable its Upland employees to select a representative of 
their own choosing. | 
and the recommended answer to this question is stated in| the negative 
because, according to its brief, Respondent offered — and the Union 


refused -- to bargain the question of plant removal. 
3. Conclusions | 


Whether stated as a denial of transfer rights to its [Anderson 
employees, a refusal to recognize Local 940 for any purpose other than 
as the representative of the "Anderson" employees or a refusal to bar- 
gain with "Mr. Shetterly and his bargaining committee,” it is clear that 
Respondent has refused, and continues to refuse, to bargain with the 
Union as the collective bargaining representative of its production and 
maintenance employees. | 


1 
I 


18/ Another version of Respondent's position is the statement, also 
set forth in Logan's letter of January 28, 1965, that "the /\Company 
are not willing to recognize Mr. Shetterly and his bargaining committee 
to arrive at any conclusion about Upland... .” | 
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But on November 6, 1964, when the Union went on strike in sup- 
port of its efforts to obtain a satisfactory contract, all of the 186 per- 
manent employees in the unit were members of Local 940. From the 
beginning of discussions involving a new plant, however, Respondent 
took the position that at any new location it would refuse to recognize 
Local 940 as a segment of the joint local-international representative 
which had long been the chosen collective bargaining representative of 
its employees. According to the uncontradicted testimony of Bradnick, 
this position was first stated by Strutz at the bargaining conference on 
December 16, 1964. when the probable removal of the plant was first 
openly discussed, it was repeated by Strutz at the meeting of January 
6, 1965. and again stated by Logan at the meeting on January 26, 1965. 
Finally, Logan's letter of January 28, 1965, quoted above, sets forth 
Respondent's refusal to recognize Local 940 as an unchangeable ele- 
ment in its position 19/ and it is clear from the record that this re- 
fusal continued unabated down to the time of the hearing. I am unable 
to find, either in the record or in Respondent's brief, an intelligible 
argument in support of this position. 

This position was and is, in my opinion, unjustifiable. While it 
was the International which was certified in 1941 by the Board, there 
is no obstacle to the joint representation of employees in an appropriate 
unit by more than one labor organization, 20/ and it is clear that it 
was Local 940 to which, it was stipulated, all of the employees in 
the unit belonged. Accordingly, on the basis of the International's cer - 


tification and continuous representation of Respondent’s employees and 


a This refusal, of course, was not one of the "suggestions" which 
was "withdrawn" by Logan's letter of March 9, 1965, and in subsequent 
conferences Respondent made clear its continued refusal to recognize 
Local 940. 


20/ General Motors Corporation, 67 NLRB 233. 
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on the basis of Local 940's status as the continuous representative 
and the designee by membership of these same employees, it is clear 
that the International and the Local constituted the single, joint repre - 
sentative of the employees 21/ and Respondent's effort to sever the 
local from the international cannot succeed. Respondent has been, 
and is, obligated to bargain with them in the form which has been chosen 
by the employees, 22/ notwithstanding the termination of the previous 
contract 23/ or the commencement and pendency of the aivike ce 24/ 
The specific subjects, however, upon which bargaining was nec- 
essary (within the general area of "wages, hours, and other terms 
and conditions of employment" set forth in Section 8(d) of the Act) 
varied during the course of the period here involved, depending upon 
changes in circumstances. | 
During the period from the start of the strike (actually, from 
this time of notification of termination of the previously existing con- 
tract) until about December 16, 1964, the subject of bar gaining was, 
generally speaking, the terms of a contract covering employment at 
the Anderson plant. Beginning about December 16, 1964, however, 


when Respondent first clearly stated that removal of the plant was 
under serious consideration, proper subjects of Bar gatang included: 
(i) whether the plant should be moved; (ii) the terms of an interim 
contract covering operation of the Anderson plant pending | final decis- 
ion on such removal and (iii) the effect on the employees of such re- 


moval, if accomplished. 


ay The article of the 1961-1964 contract entitled ° ‘recognition” desig - 
nates Local 940 and the International as "the exclusive bargaining agency" 
for eee s employees in the described unit. 


’ the Ingalls Shipbuilding Corporation, 143 NLRB 712, 
23/ 


23/ winn-Dixie Stores. Inc., 147 NLRB 788, enforced P| modified, 
361F. 20 512; (C.A. 5; May 19, 1966). 


24/ Pecheur pozer e Co., Inc., 98 NLRB 496, enforced as modified, 
209 F. ; ,(C ; 195 J. cert. denied 347 US. ape 
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With Respondent's definite decision, at the end of 1964, to termi- 
nate its operations at Anderson and move to Upland, any further discus - 
sion with the Union over whether the plant should be moved or concern- 
ing the terms af an interim contract an Anderson became futile but Re- 
spondent's basic obligation to bargain with the Union remained unaffected 
by the decision sin¢e. as set forth above, both the operation of the Com - 
pany and its location remained relatively unchanged. But with the change 
in circumstances resulting from the decision to move, the aspects of 
Respondent's obligation to bargain which became paramount during the 
period which began with 1965 were those concerned with: (i) the terms 
and conditions of employment at Upland and (ii) the effects of the plant 
removal on the employees. These are the matters upon which the Union 
has continuously insisted that negotiations be held and upon which Re- 
spondent, by insisting that it will not negotiate in any manner with Local 
940, has precluded such negotiations. 

It is clear, therefore, on this record that Respondent, by contin- 
uously refusing to recognize and bargain with Local 940 as an integral 
part of the bargaining agent of its employees, has violated Section 8(a) 
(5) of the Act by its refusal to recognize and bargain with the joint 


bar gaining representative which it was required by the Act to recog- 


nize. ca The question of good faith, moreover, is irrelevant in this 


case since the duty to bargain herein arises out of the undisputed re- 
lationship between the parties and the subjects upon which the Union 


has sought to bargain — and the Respondent has refused — are clearly 
f 
mandatory subjects of bargaining. cas 


25/ Even if Respondent's conduct had been confined to an effort to 


rid itself of Shetterly and the negotiating committee, such conduct 
would constitute violation of Section 8(a)(5) of the Act, (American 
Radiator & Standard Sanitary Corporation, 155 NLRB No. 69). 


26/ wt RB.v. Katz etc, 369 US. 736. 
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Moreover, Respondent's continued refusal to discuss the treat- 


ment to be accorded employees adversely affected by the removal of 


the plant to Upland was. in itself, a violation of Section oe of the 
27/ 
Act. 


Although these refusals to bargain began prior to February 25, 
1965, any finding of biolation of the Act herein must be based upon 
activities subsequent to that date. Accordingly, I find that Respondent's 
unfair labor practices in violation of Section 8(a)(5) of the Act commenced 
on February 25, 1965, and have continued since that date 

Respondent's unalterable refusal to recognize Local 940, in any 
meaningful way, as an integral element of the collective bargaining 
representative of its employees has been, I find, the principal obstruc - 
tion to bargaining since February 25, 1965. Its unlawful conduct has 
been the major impediment to bargaining and has thereby largely 
contributed to the continuation of the strike. Accordingly, since Feb- 
ruary 25. 1965, the strike of Respondent's employees has' been an un- 
fair labor practice strike, 28/ and the employees who had not been 
theretofore permanently replaced have retained their status as em- 
ployees and their right to reinstatement upon their unconditional ap- 


plication to return to work. oe 


/ | 
2 Rapid Bindery, Inc., 127 NLRB 212, enforced on this point, 293 


F. 2d 170 (C.A. 2: 1961): Royal Plating and Polishing Co.; Inc., 160 
a 
NLRB No. 72. 


| 
28/ the Philip Carey Mf Co., 140 NLRB 1103, 1105-6: enforced 
on this point, 331 F. 2d 720 (C.A. 6; 1964). | 


29/ Mastro Plastics Corp. v. N.L.R.B., 350 US. 270, ae: The Philip 


Carey Carey Mig. Co. Co., supra; Hawaii Meat feat Company, Ltd.. 139 NLRB 966. 
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IV. The effect of the unfair labor 
practices upon commerce 
The activities of Respondent set forth in section III, occurring 
in connection with the operations of Respondent described in section I, 
have a close, intimate and substantial relation to trade, traffic, and 
commerce among the several States and tend to lead to labor disputes 


burdening and obstructing commerce and the free flow of commerce. 
Vv. The remedy 


It having been found herein that Respondent has engaged in, and 
is engaging in, unfair labor practices, it will be recommended that it 
cease and desist therefrom and that it take certain affirmative action 
to effectuate the policies of the Act. 

Having found that the Respondent refused to bargain collectively 
with the Union as the exclusive representative of its employees in an 
appropriate unit, i will recommend that the Respondent, upon request, 
bargain collectively with the Union as such representative and, if an 
understanding is reached, embody such understanding in a signed agree- 
ment. 

Having found that the strike, which commenced as an economic 
work stoppage on November 6, 1964, was converted into an unfair labor 
practice strike on February 25, 1965, by Respondent's unlawful refusal 
to bargain with the Union and was thereafter prolonged by Respondent's 
unfair labor practices, and having found that the employees who went 
on strike and after February 25, 1965, became unfair labor practice 


strikers as a consequence. thereof, I will recommend that Respondent, 


upon application, offer them reinstatement to their former or substan- 
tially equivalent positions, without prejudice to their seniority or other 
rights and privileges, dismissing, if necessary, any person hired after 
the latter date, and make these employees whole for any loss of pay 
they may suffer as a result of Respondent's refusal to reinstate them 


upon such application. 
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Upon the foregoing findings of fact, and upon the entire record 


herein, I reach the following: | 
Conclusions of Law 


1. Respondent is an employer engaged in commerce within the 
meaning of Section 2(6) and (7) of the Act. | 

2. Local 940 and the International are labor organizations within 
the meaning of Section 2(5) of the Act. | 

3. The Union, consisting of Local 940 and the Internhtional, act- 
ing jointly, is a labor organization within the meaning of Séction 2(5) 
of the Act. | 

4. All of Respondent's employees, except foremen, assistant 


foremen, superintendents, confidential salaried office, test room, and 
engineering department employees, plant guards and clerks, constitute 
a unit appropriate for the purposes of collective bargaining within the 
meaning of Section 9(b) of the Act. | 
5. At all times since February 25, 1965, the Union has been the 
representative, for collective bargaining purposes, of Respondent's 
employees in the unit above described. | 
6. By failing and refusing to bargain with the Union| on and after 
February 25, 1965, Respondent has engaged, and is engaging, in unfair 
labor practices within the meaning of Section 8(a)(5) of the Act and has 
thereby interfered with, restrained, and coerced, employees in the 
rights guaranteed them in Section 7 of the Act, in violation of Section 
8(a)(1) thereof. 
7. By engaging in the aforementioned unfair labor practices, 
the Respondent converted the Union's economic strike into an unfair 
labor practice strike on February 25, 1965, in consequence of which 
the employees who were on strike on and after that date retained their 
status as employees and have continued to be entitled to reinstatement, 
upon application, to their former or substantially equivaledt positions 


in preference to all employees hired since that date. 
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8. The aforesaid unfair labor practices are unfair labor practices 


affecting commerce within the meaning of Section 2(6) and (7) of the Act. 
RECOMMENDED ORDER 


Upon the basis of the foregoing findings of fact and conclusions 
of law. and upon the entire record in this case, it is recommended that 
The Pierce Governor Company, Inc., its officers, agents, successors 
and assigns shall: 

1. Cease and desist from: 


(a) Refusing, upon request, to bargain with International 


Union, United Automobile. Aerospace and Agricultural Implement Work- 
ers of America. AFL-CIO. and Local Union No. 940 thereof, acting 


jointly. as the collective bargaining representative of its employees in 
the unit described as follows: 

All employees, except foremen, assistant foremen, Super- 

intendents, confidential salaried office, test room and en- 

gineering department employees, plant guards and clerks. 

(b) In any like or related manner, interfering with, restrain- 
ing or coercing its employees in the exercise of their right to self -organ- 
ization, to form labor organizations, to join or assist the above-named 
labor organization or any other labor organization, to bargain collec- 
tively through representatives of their own choosing, to engage in con- 
certed activities for the purpose of collective bargaining or other mu- 
tual aid or protection. or to refrain from any and all such activities, 
except to the extent that such right may be affected by an agreement 
requiring membership in a labor organization as a condition of em- 
ployment, as authorized in Section 8(a)(3) of the Act, as modified by 
the Labor -Management Reporting and Disclosure Act of 1959. 

2. Take the follow:ng affirmative action to effectuate the policies 
of the Act: 

(a) Upon request, bargain with International Union, United 


Automobile, Aerospace & Agricultural Workers of America, AFL-CIO, 
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and Local Union No. 940 thereof, jointly, as the collective bargaining 
representative of its employees in the appropriate unit described above 
with respect to rates of pay, hours of employment and other terms and 
conditions of employment and with respect to the effect upon the em- 
ployees in the unit of the removal of its plant from Andergon to Upland 
and, if an agreement is reached, embody such agreement in a signed 
contract. | 

(b) Upon their unconditional offer to return to work, rein- 
state all employees in the unit who were on strike on and after Febru- 
ary 25, 1965, to their former or substantially equivalent positions, with- 
out prejudice to their seniority and other rights and privileges, dis - 
charging, if necessary to effect such reinstatement, persons employed 
subsequent to that date and make each such employee whole for any 
loss of pay he may suffer as a result of its refusal to reinstate him 
upon such application. The backpay, if any, will be computed on a quar- 
terly basis in the manner set forth in F. W. Woolworth Company, 90 
NLRB 289, with interest thereon at 6 percent per annum, as set forth 
in Isis Plumbing & Heating Co., 138 NLRB 716. | 

(c) Notify any and all employees in the aforesaid unit who 
were on strike against it on and after February 25, 1965, and who are 
now serving in the Armed Forces of the United States, of their right 
to full reinstatement upon application, in accordance with the Selective 
Service Act and the Universal Military Training and Service Act of 
1948, as amended, after discharge from the Armed Forces. 

(d) Preserve and, upon request, make available to the 
Board or its agents, for examination and copying, all payroll records, 
social security payment records, timecards, personnel records and 
reports, and all other records necessary to analyze the amount of 


backpay that may become due under the terms of this Order. 
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je) Post at its plant at Upland, Indiana, copies of the notice 


attached hereto and marked Appendix. ou Copies of said notice, to be 


furnished by the Regional Director for the Twenty-fifth Region, shall, 
after being signed by its representative. be posted and maintained by 
it for 60 consecutive days thereafter. in conspicuous places, including 
all places where notices to employees are customarily posted. Reason- 
able steps shall be taken to insure that said notices are not altered, de - 
faced. or covered by any material 

\f) Notify the Regional Director for the Twenty-fifth Region, 
in writing, within 20 days from receipt of this Decision, what steps it 


has taken to comply herewith eee 


Dated at Washington, D.C. September 19, 1966 


s/ Sidney D. Goldberg 
Trial Examiner 


2G If these Recommendations are adopted by the Board, the words 


“A DECISION AND ORDER” shall be substituted for the words "THE 
RECOMMENDATIONS OF A TRIAL EXAMINER” in the notice. In the 
further event that the Board's Order is enforced by a decree of the 
United States Court of Appeals, the words "A DECREE OF THE UNITED 
STATES COURT OF APPEALS ENFORCING AN ORDER” shall be sub- 
stituted for the words “DECISION AND ORDER.” 

2 In the event that these Recommendations are adopted by the Board, 
this provision shall be modified to read: "Notify the Regional Director 
for the Twenty -fifth Region, in writing, within 10 days from the date of 
this Order, what steps it has taken to comply herewith.” 
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APPENDIX 


NOTICE TO ALL EMPLOYEES 


PURSUANT TO 

THE RECOMMENDATIONS OF A TRIAL EXAMINER OF THE 
NATIONAL LABOR RELATIONS BOARD 

and in order to effectuate the policies of the 


NATIONAL LABOR RELATIONS ACT 
(AS AMENDED} 


we hereby notify our employees that: 
| 
INTERNATIONAL UNION, UNITED AUTOMOBILE, AERO- 
SPACE AND AGRICULTURAL IMPLEMENT WORKERS 
OF AMERICA, AFL-CIO, and its LOCAL UNION NO. 940, 
acting jointly as a labor organization, is the exclusive col- 
lective bargaining representative of our employees in| the 
unit which is described as follows: | 
All employees, except foremen, assistant fore- | 
men, superintendents, confidential salaried office, 
test room and engineering department employees, 
plant guards, and clerks. 
| 
WE WILL NOT refuse, upon request, to bargain collective- 
ly with the aforesaid labor organization as the exclusive 
representative of our employees in the said unit concerning 
(i) wages, hours and terms and conditions of employment, 
(ii) the effect on our employees in the said unit of the! re- 
cent removal of our plant from Anderson to Upland; and, if 
agreement is reached, we will embody such agreements in 
a signed contract. | 
| 
| 
WE WILL NOT, by refusing to bargain with the said labor 
organization concerning the aforesaid matters, or in any 
like or related manner, interfere with, restrain or coerce 
our employees in the exercise of their right to self-organ- 
ization, to form labor organizations, to join or assist'the 


above-named labor organization or any other labor organ- 
ization, to bargain collectively through representatives of 
their own choosing, and to engage in concerted activities 
for the purpose of collective bargaining or other mutual 
aid or protection, or to refrain from any or all such activi- 
ties, except to the extent that such right may be affected 

by an agreement requiring membership in a labor organ- 
ization as a condition of employment, as authorized in Sec- 
tion 8(a){3) of the Act, as modified by the Labor-Manage- 
ment Reporting and Disclosure Act of 1959. 


WE WILL, upon their uneonditional offer to return to 
work, reinstate to therr former of substantially equiva- 
_ without prejudice to their sentority or 
ad privileges, all our employees in the 
who have been on strike on and after Febru- 
465, and WE WILL, if necessary To accomplish 
smiss persons hired since that date. 


Ali cur emplovees are free to Jorn, of remain members of, INTERNA- 
TIONAL UNION, UNITED AUTOMOBILE, AEROSPACE AND AGRICULTURAL 
IMPLEMENT WORKERS OF AMERICA, AFL-CIO. and its LOCAL UNION NO. 


920, or any other labor organization, of to refrain from joining or remaining 
members thereof. 


THE PIERCE GOVERNOR COMPANY, INC. 
(Employer) 


Dated By 


—_—_—<—<—< <_< 


(Representative) (Title) 


NOTE: — We will notify any of the above-described employees who may be pres- 


entiy ser xe Armed Forces of the United States of his or her 
right to full r n in accordance with the Se- 
lective Service Act and the Universa i Training and Service 
Act of 1945, as amended, after discharge 


SS 


This Notice must remaia posted for 60 consecutive days from the date of post- 
ing, and must not be altered, defaced, or covered by any other material. 


If employees have any question concerning this Notice or compliance with its 
provisions, they May communicate directly with the Board's Regional Office, 614 


ISTA Center, 150 West Market Street, Indianapolis, Indiana 46204 ‘Tel. No. 633- 
$921} 


DECISION AND ORDER 


On September 19, 1966, Trial Examiner Sidney D. Goldberg issued 
his Decision in the above-entitled proceeding, finding that Respondent 
had engaged in and was engaging in certain unfair labor practices, and 
recommending that it cease and desist therefrom and take certain af- 
firmative action, as set forth in the attached Trial Examiner's Decision. 
Thereafter, Respondent filed exceptions to the Trial Examiner's Decision 
and a supporting brief, and the General Counsel filed a brief in support 
of the Trial Examiner's Decision. | 

Pursuant to the provisions of Section 3(b) of the National Labor 
Relations Act, as amended, the National Labor Relations Board has dele- 
gated its powers in connection with this case to a three -member panel. 


The Board has reviewed the rulings of the Trial Examiner made 
at the hearing and finds that no prejudicial error was committed. The 
rulings are hereby affirmed. The Board has considered the Trial Exam- 
iner's Decision, the exceptions, and briefs, and hereby adopts the find- 
ings, conclusions, and recommendations of the Trial Examiner only to 
the extent that they are consistent with this Decision and Order. 

The Trial Examiner found that Respondent, commending February 
25, 1965, the first day of the Section 10(b) period, a violated Section 
8(a)(5) of the Act by continuously refusing to bargain with Local 940 2/ 
"as an integral part" of the joint bargaining agent as to (1) the effects 
of the removal of Respondent's plant from Anderson to Upland, Indiana, 


BA Section 10(b) provides in part that ''no complaint shall issue based 
upon any unfair labor practice occurring more than six months prior to 
the filing of the charge with the Board." 

The initial charge in the instant case was filed on Auigust 25, 1965. 


2/ Although only the International was certified in 1941 for the em- 
ployees at Respondent's Anderson, Indiana, plant, both the International 
and its Local 940 have since jointly negotiated agreements with Respond - 
ent. 


and (2) the terms and conditions of employment at the Upland plant. In 
addition, the Trial Examiner found that the economic strike, which began 
at Anderson on November 6. 1964. was prolonged by the 8(a)(5) conduct 
and was therefore converted to an unfair labor practice strike on Febru- 
ary 25, 1965. We do not agree with tnese findings of the Trial Examiner. 
As noted above. the International was certified in 1941 as the bar- 

gaining representative of production and maintenance employees at the 
Anderson. Indiana. plant of Respondent. Thereafter, Respondent nego- 
tiated with the International and Local 940 a series of agreements, the 
most recent of which was terminated by timely notice on October 30, 
1964. In the absence of satisfactory progress in bargaining, the Union 


on November 6. 1964, intiated a strike, which was admittedly economic 


at its inception. and posted pickets at the Anderson plant. oe 


The parties continued negotiations at meetings on November 16 
and 20, and December 2 and 8, 1964. but it was not until the meeting of 
December 16. 1964. that Respondent brought up the subject of moving 
its Anderson plant to a new location. At that time, Respondent's chief 
negotiator, Donald F. Strutz. referred to the Union's earlier criticism 
of the Anderson plant as “unsafe and unhealthful,” and stated that Re- 
spondent concluded it would be “economically advantageous” to move 
about 40 miles away to the community of Upland, Indiana. Strutz then 
suggested a temporary cessation of negotiations on a new bargaining 
agreement to permit the Company to talk with Upland officials about 
making the move. Strutz added that should the move be made, each 
employee presenting himself at the new plant would be given full con- 
sideration for reemployment and, if hired, would retain his seniority. 
With respect to recognition of the Union as the bargaining representa- 
tive of the employees at Upland, Strutz stated that recognition would be 


dependent upon procf of representation 


nm 


/ 


fel Pickets were later stationed at Upland. 
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International Representative Raymond Shetterly expressed sur- 
prise at Respondent's announcement, and, after conferring'with other 
officials of the Union, stated that the Union wished to bargain for an 
agreement on (1) the operation of the Anderson plant so long as it re- 
mained at that location and (2) the effects on the Anderson employees 
of a transfer of the Company's operations to any other conjmunity. 

The parties met again on December 22, 1964, and discussed a 
contract for the Anderson plant. When the Union proposed|a provision 
prohibiting removal of the plant during the life of such a contract, Re- 
spondent conditioned its agreement to this proposal on a provision giv- 
ing Respondent the right to terminate such a contract upon 30 days' 
notice of its election to locate the plant outside Anderson. ‘Shetterly 
then asked that Respondent "guarantee" the transfer of all Anderson 
employees to the new location. In reply, Respondent renewed its offer 
of December 16 to give consideration to Anderson employees who applied 
at the Upland plant for employment, with retention of seniority for all 
those hired. In refusing to guarantee the transfer of all Anderson em- 
ployees, Respondent took the position that (1) certain employees were 
physically unable to do a full day's work because of age, (2) other em- 
ployees, albeit physically able, had not been "delivering a fair day's 
work," and (3) still others had become unfitted for further employment 
with Respondent because of their attitude during the strike. The parties 
then specifically referred to and discussed several employees in the 
first category. | 

The next bargaining session was held on December 31, 1964. 
Shetterly offered to have the Union bring in an "economic proposal to 
hold the [Anderson] plant in town". In reply, Respondent advised the 
Union that it had already directed a contractor to start construction of 
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a new building at Upland on January 4, 1965. is In the course of bar - 


gaining, the parties reached a tentative agreement on the terms of a 
seniority provision which dealt with various aspects of that subject. 
Shetterly renewed the Union's demand for a Respondent guarantee of 
transfer rights for all Anderson employees and Respondent again of - 
fered to consider for employment any applicants from Anderson and 
to preserve the seniority of those selected. In addition, Respondent 
stated its willingness to give severance pay to those who were not 
hired. Respondent also assured Shetterly that as of that time no jobs 
had been “promised” to the town of Upland. The meeting ended with- 
out resolution of the transfer issue. 

The parties met again on January 9, 1965, when the Union was 
represented by International representative Carl Parker and the Local 
940 bargaining committee. Parker, who indicated that he did not want 
to bargain for an interim contract for the Anderson plant, asked Re- 
spondent to bargain on pay rates at the Upland plant. Respondent re- 
plied that it was not obligated to bargain with the Union concerning pay 
rates for Upland employees who had a right to choose their own bar - 
gaining agent. Parker then insisted on going down the Anderson sen- 
iority list and discussing “person by person” who would be going to 
Upland. Respondent refused to do so, explaining that it had no infor - 
mation on how much business it would have at Upland. However, Re- 
spondent reiterated its éarlier offer to give consideration to Anderson 
applicants, with seniority for those hired and separation pay for em- 


ployees not transferred. 


eas The new plant became available for occupancy in April 1965. 


However, Respondent began production about January 1965 in rented 
quarters at Upland. Except for one production employee, who had 
started work at Anderson during the strike, it appears that Respond- 
ent staffed the Upland location with newly hired production and main- 
tenance employees, their number increasing from a few in February 
to 100 at the end of April, about 153 by early July, 212 at the end of 
August, and at least 190 at all times since August 1965. 


205 


| 
| 
| 

The next meeting was held on January 19, 1965, in the presence 
of a Federal Mediator, with Respondent represented by its Vice Presi- 
dent, LeRoy V. Bradnick, and the Union by Shetterly and the Local 940 
bargaining committee. The parties decided that further negotiations 
were uSeless and agreed to the Mediator's suggestion that they desig- 
nate subcommittees which excluded Bradnick and Shetterly. 

Such subcommittee meetings were held on three successive days 
in the latter part of January 1965, with the Federal Mediator present 
on the latter two occasions. On January 20, considerable time was 
spent by Respondent representatives convincing the subcommittee of 
three Anderson employees that Respondent was Serious injits intention 
to move the plant to Upland. The employee subcommittee then demanded 
a discussion of each employee on the Anderson seniority list to ascer- 
tain those desiring to go to Upland. When two members of the employee 
subcommittee stated that they would under no circumstances transfer 
to Upland, Joseph E. McDonald, Respondent Treasurer and Assistant 
Secretary, pointed out that "it seemed ridiculous" to go down a seniority 
list of 180 employees to discuss the prospects of those Anderson em- 
ployees who would not be interested in a transfer. | 
On January 21, Respondent offered immediately to declare the 


Anderson plant closed in order to enable the employees to draw unem - 
ployment compensation. Respondent also offered to go to the "Federal 
Unemployment Service" to try to secure other jobs for the Anderson 
employees under what is known as the "Studebaker System”. Respond- 
ent stated further it would attempt to increase severance pay for An- 


| 
derson employees by using for that purpose the surplus in| the pension 


| 
fund. On January 22, the employee subcommittee informed Respondent 


that its proposals were unacceptable. An understanding was then reached 
by the parties that any future meetings would be called through the Fed- 
eral Mediator. 
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The next meeting was held at the office of the Federal Mediator 
on the morning of January 26, 1965, at the request of Shetterly who ad- 
vised Respondent that the Regional Director of UAW Region 3, Raymond 
H. Berndt, would like to meet with Respondent's President, Leland E. 
Boren. Representing Respondent were Boren, Bradnick, and Thomas 
D. Logan, the Company's “corporate” counsel. The Union representa - 
tives were Shetterly and Berndt. Logan stated that he had no authority 
to bind Respondent in the absence of Strutz who was in Florida. Ac- 
cording to Shetterly, Boren told him that "Local 940 could not bar gain 
for the people in Upland... that . . . Shetterly couldn't be the repre- 
sentative that negotiated the contract in Upland, and . . . the people in 
Anderson would not be given transfer rights as such.” 5/ After two 
hours of discussion, the meeting ended at noon with Berndt indicating 
that "nothing much was being accomplished”, and suggesting a meeting 
after lunch between him and Logan. At their afternoon meeting, Logan 
and Berndt agreed that neither of them was in a position to talk about 
particulars but would explore the issues ona purely personal basis in 
the hope of coming up with solutions that might later be useful. Berndt 
stated, and Logan agreed, that the "economic make-up" of the Upland 
area and its distance from Anderson were such that it was a mistake 
to let the negotiations “bog down” ina discussion of transfer rights. 
Berndt then expressed the opinion that the "important thing"’ was repre- 
sentation by “gome local of the UAW.” Logan replied that he could 
see the advantages of UAW representation and suggested that they talk 
along that line, keeping in mind that it was relatively academic to dis- 


cuss transfer rights in view of Berndt's opinion that very few of the 


EE 


pe According to Boren, Shetterly stated that while the latter did 
not expect Respondent to transfer all Anderson employees to Upland, 
"Respondent must go through the seniority list” to bargain with respect 
to the suitability of each Anderson employee for Upland employment. 


| 
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| 
Union employees at Anderson would care to come to Upland. They pro- 
| 


ceeded to discuss the possibility of a contract without a provision con- 
cerning transfer rights and with a new UAW Local. The meeting con- 
cluded with Berndt handing Logan for his study a copy of al contract that 
the UAW had with another employer in Huntington, Indiana. A day or 
two later, Berndt telephoned to ask Logan to send a letter confirming 
their conversation. | 
On January 28, 1965, Logan wrote Berndt a lengthy letter which 
began with the following "restatement of . position”; 


That we are not obligated to recognize Local 940 and are 


unwilling to recognize [it] for any purposes pertaining to 
employment at any location other than that at Anderson. 
However, we are willing to discuss the possibility of being 
able to enter into an agreement with some unign at the Up- 
land location. If we could arrive at some agreement with 
you, I think we would be willing to make that applicable to 
whatever local you think best and recognize as much as we 
can the equities of employees who have been employed at 
the Anderson plant. | 
Logan then indicated Respondent's willingness to recognize "a UAW- 
CIO Local at Upland’ for a 5-year contract. However, Logan cautioned 
Berndt that Respondent was "not willing to recognize .. . Shetterly and 
his bargaining committee" with respect to Upland. | 
In addition, Logan stated that Respondent "will bargain [sic] each 
individual on the seniority list for employment at Upland, taking into ac- 
count (1) their qualifications for the work, (2) physical condition, (3) 
mental outlook and attitude, (4) absentee record, and (5) job openings.’ 
Logan also expressed Respondent's willingness to give severance pay 
to all employees with a minimum of 10 years service if they desired 
employment at Upland but were not selected therefor. The letter fur - 


ther proposed a contract provision setting forth, in detail, job titles, 
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entry rates of pay. and subsequent automatic increases. Finally, Logan 
stated, “you might . . . propose a formal contract which I promise to 
take up immediately” with the Company's Board of Directors. 

On February 15, 1965, Berndt wrote Logan that his reply had been 
delayed until that date because he had been out of town for about a week 
and was ill the following week. Berndt expressed his appreciation of 
Logan's “recognition of the problem existing with respect to... [the ] 
employees at {the} Anderson plant and their plight in your moving... 
to a new plant at Upland... .” Berndt concluded that he hoped "within 
the next couple of days” to comment on Logan's letter "point by point’ 
and to advise him further "with respect to [Logan's | basic suggestions 

_. relative to UAW recognition” at the Upland plant. 

On March 9, 1965. Logan sent another letter to Berndt pointing 
out that the latter had not yet commented on his letter of January 28. 
Logan stated that he therefore "assumed" that none of Respondent's 
suggestions were acceptable to Berndt and Respondent was accordingly 
withdrawing them and ‘ revert[ing]" to its “former position.” Logan 
concluded with the statement, “We cordially invite your suggestions or 
comments as to where we go from here.” 

On March 10, 1965, Berndt telegraphed Logan, explaining that he 
had not been in his office on a full time basis for the past few weeks, 


that he had prepared a detailed answer to Respondent's letter of Janu- 


ary 28 prior to the receipt of Logan’s March 9 letter, and expressing 


the hope that Logan would "review" his answer in the light of the date 
of its preparation. 

Bernat in his letter, dated March 10, indicated acceptance of most 
of Respondent's proposals. However, Berndt expressed reservations or 
disagreement with regard to some of the proposals. Thus, Berndt stated 
that the proposed wage rates were unacceptable to the Union. Berndt 
also stated that Respondent's proposal "that the Company and the Union 
bargain on the individual availability of all employees presently on the 


seniority list for employment at Upland was acceptable” so long as 
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"physical shortcomings" already in existence at the time of the closing 
of the Anderson plant and the "mental outlook and attitude’) displayed by 
some employees since the beginning of the strike would not be used to 
prevent their employment at Upland. Berndt also pointed out that "it is 
the Union's prerogative to assign the Local Union number to any UAW 
bargaining agent’ and Respondent "should not attempt to presume to tell 
the Union who [it] should send to the bargaining table.’ However, Berndt 
conceded it would be "somewhat shortsighted for the Union to assign an 
individual that would only result in stalemates rather than fruitful nego - 
tiations.'' Finally, Berndt suggested another meeting to settle their dis- 
pute. | 
Respondent did not reply to Berndt's March 10 letter, and the Un- 
ion made no further request for a meeting during the next three months. 
Communication between the parties was resumed on June 2, 1965, 
when Shetterly met Bradnick and Strutz at an unemployment compensa - 
tion hearing in Anderson involving claims of the striking employees. 
During a recess, Shetterly suggested to Strutz that a meeting be arranged 
for the purpose of discussing (1) transfer rights and (2) pensions for 
employees who had reached retirement age during the strike. Strutz re- 
plied that he would be happy to meet with Snetterly any time the Federal 


Mediator arranged a meeting. | 
On June 15, 1965, Strutz and MacDonald met in the presence of a 
Federal Mediator with Snetterly and members of the Union's pension 
committee. After the parties discussed and settled the matter of pen- 
sions, the Mediator asked if there had been any further progress in ne- 
gotiations between the Union and Respondent, and was informed that no 
meeting had taken place since the early part of the month ! Shetterly de - 
clared that there were only about 75 employees in the picket line and 
that only about 50 percent of them would be interested in going to Upland. 
He then asked if the meeting could be continued to discuss| transfer rights 
of Anderson employees. When Strutz inquired whether it was still Shet- 


| 

terly's position that any future meeting of the parties was' contingent upon 
| 
| 
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Strutz agreeing to discuss transfer rights, Shetterly replied that, although 
he would "not make it conditioned upon that", the topic of transfers was 
nevertheless what he wished to talk about. Strutz indicated he would ar- 
range a meeting if Respondent decided to nave one. 

On June 30, 1965. Shetterly at another unemployment compensation 
hearing again asked for a meeting to discuss the transfer of Anderson 
employees to the Upland plant. Strutz replied that a meeting would be 
arranged through the Mediator if Respondent desired one. 

The unemployment compensation hearing held on August 17, 1965, 
provided the next occasion at which Strutz and Shetterly met and again 
restated their positions regarding transfers and recognition of the Union 
for Upland, Strutz stated that he would get in touch with the Federal 
Mediator. Three days later, Shetterly wrote Strutz requesting a meeting 
concerning ‘the movement of the [Anderson] plant to Upland . . ."’ Shet- 
terly wrote that "there are no conditions attached to my request for a 
meeting, merely that we bargain concerning the transfer rights of the 
Anderson employees, recognition of our Union at the Upland plant and 
the terms, working conditions and wages” at the Upland plant. Upon re- 
ceiving no reply to this and another letter written to Strutz on August 30, 
Shetterly on September 15 addressed his request for a meeting on trans - 
fer rights to Boren. 


Boren replied on September 17, taking the "position that under the 


law and the contract that expired on October 31, 1964, the employees at 


Anderson who continued on strike against the plant, have no rights con- 
cerning re-employment at the Company's Upland plant." Boren offered 
to meet with the Union but insisted that Respondent was not obligated to 
bargain “concerning transfer rights which do not exist." 

Shetterly's answer to Boren on September 28 suggested that a 
meeting be held during the week of October 11 or any other convenient 
date. This time Strutz replied on October 5, repeating Respondent's re- 
fusal to bargain concerning transfer rights and expressing a willingness 


to meet but not setting a date. Shetterly’s letter of October 14 again 
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requested a meeting to bargain about transfer rights. Strutz wrote on 
October 19, offering to meet and taking the position that "until such time 
as you may become the certified bargaining agent of our employees at 
Upland or at such time as we are convinced that you represent the ma- 
jority of our employees at Upland, we can not consider your request for 
bargaining." | 
Toward the end of November 1965, Strutz met with Shetterly and 
Roy Cantrell, Assistant Regional Director of the UAW, in the Federal 
Mediator's office. Shetterly noted that there were still about 40 people 
drawing strike benefits and that these employees, if physically capable 
of working, as well as some others who were working for another em- 


ployer, would probably wish to take jobs at Upland. ~/ Shetterly pro- 


posed that (1) Anderson employees considered by the Company to be 


unable to perform their jobs should be given a physical examination at 


a competent medical clinic and approved or disapproved on the basis of 
| 


comparison with normal persons of the same age; (2) other employees 
whose physical capacities were not in question should be given rights to 
jobs at Upland, bumping, when necessary, employees newly hired at Up- 
land; (3) the International and Local 940 or some other UAW Local se- 
lected by Upland employees should be recognized as the bargaining rep- 
resentative of the employees at Upland and a contract negotiated to cover 
wages and working conditions at that plant. Strutz suggested in reply 
that the parties use an independent arbitrator to determine through "ob- 
jective standards" which employees should be offered jobs at Upland. 
After the meeting, Shetterly telephoned Strutz to inform him that the Un- 


| 
ion could not agree to his proposal | 


A final meeting, which was attended by Strutz, Shetterly, Berndt, 
and Emil Mazey, Secretary-Treasurer of the UAW, was held on February 


6 . . | . . . 

ee According to Strutz, Shetterly estimated that after eliminating cer - 
tain employees who had reached retirement age, those who could not pass 
physical tests, and those who had obtained other employment, only 40 to 
50 employees would be interested in transferring to Upland. 


4. 1966. in Detroit.’ Michigan. No progress was made as the parties pro- 
fessed to be waiting for an offer from each other. 

It is clear from the foregoing that the parties, who had a long his - 
tory of successful bargaining, dating back to 1941, concentrated on two 
basic issues at their meetings and in their correspondence from Decem - 
ber 1964 to February 1966. namely, (1) transfer of Anderson employees 
and (2) recognition of the Union for the employees at the Upland plant. 
As noted above, these themes emerged at the meeting of December 16, 
1964, when Respondent announced to the Union that it was contemplating 
moving from its “unsafe and unhealthful” plant in Anderson, Indiana, to 
a new location in Upland, Indiana. 

That Respondent was willing from the outset to discuss the subject 
of the effects of the move on Anderson employees and their transfer to 
Upland is evident from its proposal at the first meeting when this topic 
became an issue. Thus, as indicated above, Respondent stated on De- 
cember 16, 1964, that, if it made the move to Upland, it would consider 
for transfer each Anderson employee who applied at the new plant, with 
seniority preserved for those hired. When Respondent met with Union 
representative Shetterly on December 22 and 31, 1964, the parties again 
discussed the subject of transfer. Shetterly on both occasions requested 
from Respondent a “guarantee” to transfer all Anderson employees and 
Respondent explained why such a transfer would not be feasible and re- 
newed its offer to consider Anderson applicants in the light of their quali- 
fications for employment at Upland and to give severance pay to those 
not hired. 

The transfer issue continued to be a key subject of bargaining at 


the four meetings held between January 9 and 22, 1965. The Union in- 


sisted on discussing the transfer of each employee on the seniority list, 
put Respondent refused to do so on the ground that it did not at that time 
know how much business it would have at Upland and also that it was 
“ridiculous” to discuss the transfer of those Anderson employees who 


did not care to go to Upland. However, Respondent again offered to 
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consider Anderson applicants and promised seniority to those hired and 
separation pay for those not taken on at Upland. ! 

The transfer issue was again fully explored by Respondent and the 
Union at the two bargaining sessions on January 26, 1964. It is signifi- 
cant that Union representative Berndt, who stressed recognition of "some 
local of the UAW"' for the Upland plant as the paramount issue, took the 
position that "the economic make-up" of the Upland area and its distance 
from Anderson made it inadvisable to allow the transfer issue to "bog 
down" the negotiations. It is also noteworthy that Respondent's repre - 
sentative Logan agreed that it was relatively academic further to discuss 
the transfer issue in view of Berndt's statement that very few of the Ander- 
son employees had a desire to go to Upland. ! 

Despite Berndt's position that the transfer question was no longer 
a high priority issue, Respondent's continued attention to this subject was 
demonstrated by its letter of January 28, 1965, which, inter alia, set forth 
its willingness to bargain with tne Union as to each individual on the Ander- 
son seniority list for employment at Upland, taking into account their quali- 
fications for the work, physical condition, mental outlook and attitude, ab- 
sentee record, and job openings at Upland. Although Respondent, in the 
absence of a reply from the Union, reverted to its earlier position on 
transfers, the Union finally replied on March 10, 1965, when it declared 
Respondent's proposal generally acceptable but questioned some of the 
criteria set forth by Respondent. | 

The parties engaged in intensive and hard bargaining at a series of 
meetings and through an exchange of correspondence for a! 3-month period 
extending into March 1965. It is plain that during that time they fully dealt 
with the transfer issue. Although Shetterly on two occasions in June 1965 


requested that bargaining resume on transfer rights, Respondent took no 
steps to arrange a meeting for that purpose. However, when the parties 
did meet in mid-August of 1965, they merely restated their well defined 
positions developed at the many earlier meetings. While Respondent on 


September 17, 1965, wrote the Union that it had no obligation to bargain 
| 
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concerning transfer rights, Respondent did in fact thereafter discuss 
transfer rights and proposed that an arbitrator determine through the 
use of objective standards which employees should be offered jobs at 
Upland. 

We conclude on the basis of Respondent's conduct during frequent 
meetings and correspondence with the Union that Respondent met its ob- 
ligation to bargain with the Union concerning the effects of the move to 
Upland on Anderson employees and their transfer to the new plant. Al- 
though many of these meetings and the exchange of a number of letters 
took place in the months prior to February 25, 1965, the first day of the 
Section 10(b) period, the positions taken during that time continued and 
were restated by Respondent and the Union subsequent to February 25, 
1965. While the parties did not reach complete agreement on the trans - 
fer issue, the record shows that Respondent over a period of many 


months considered the Union's position, explained its own position, and 


made counter proposals as well as some concessions. a Although bar - 


gaining by both parties dwindled considerably after March 1965, we re- 
gard that as an indication that bargaining was approaching an impasse 
when both parties became or less frozen in their positions regarding 
transfers. Accordingly, in the circumstances of this case, we find, con- 
trary to the Trial Examiner, that the General Counsel has not proved by 
a preponderance of the evidence that Respondent failed to bargain with 
respect to the effect on Anderson employees of the move to Upland. 

As noted above, the second basic issue frequently discussed by the 
parties was recognition of the Union for the Upland plant. The Trial Ex- 
aminer found that the removal of the plant from Anderson to Upland, a 
distance of 32 miles, had no greater significance than a removal across 
the street and that the move therefore effected no substantial change in 


the status or obligation of Respondent toward its employees or the Union 


'’ he Proctor & Gamble Manufacturing Company, 160 NLRB No. 36. 
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which was their bargaining representative. Accordingly, as already 
stated, the Trial Examiner held that Respondent was under an obliga - 
tion to bargain with the Union concerning the terms and conditions of 
employment at the Upland plant. Respondent does not dispute the Trial 
Examiner's finding that it refused to recognize the Union as the repre- 
sentative of the Upland employees. It contends, however, that the Trial 
Examiner erred in finding such conduct unlawful by not taking into ac- 
count this test for determining whether Respondent was under a duty to 
recognize the Union for the new plant. Would at least a majority of the 
Anderson employees have transferred to the new plant but for Respond- 
ent's failure to negotiate concerning the effects of the move / By 

We find merit in Respondent's argument. As we have found in- 
sufficient warrant for concluding that Respondent did not meet its obli- 
gation to bargain over the effects of the move, there can be no basis for 
attributing the failure of Anderson employees to transfer to Upland to 
any unfair labor practice on the part of Respondent. Moreover, it is 
clear from the record that at no time during the bargaining over the 
effects of the move did a majority of the production and maintenance 


employees represented by the Union at Anderson have an interest in 


transferring to Upland. Accordingly, we find, contrary toithe Trial 
Examiner, that Respondent was under no obligation to bargain with the 
Union concerning terms and conditions of employment at the Upland 
plant. | 
As noted above, the Trial Examiner also found that the economic 
strike, which commenced on November 6, 1964, was converted into an 
unfair labor practice strike by Respondent's refusal to bargain. As we 
have found that Respondent engaged in no conduct that violated Section 
8(a)(5) of the Act, we conclude, contrary to the Trial Examiner, that 


such conversion did not take place at any time. 


a7 aaa 
~/ Cooper Thermometer Company, 160 NLRB No. 15. 


216 


In view of our conclusion that Respondent has not committed any 
of the unfair labor'practices alleged by the General Counsel, we shall 


dismiss the complaint in its entirety. 
ORDER 


Pursuant to Section 10(c) of the National Labor Relations Act, as 
amended, the National Labor Relations Board hereby orders that the 


complaint herein be, and it hereby is, dismissed in its entirety. 


Dated, Washington, D. C., April 24, 1967. 


Frank W. McCulloch, Chairman 


John H. Fanning, Member 


Howard Jenkins, Jr.. Member 
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STATEMENT OF QUESTIONS PRESENTED 


1. After a plant relocation, can a company, although 
Willing to bargain with a new local union at the new loca- 
tion, refuse to bargain with the local union from the old 
location? 


> Can a company which states emphatically that its 


employees have no transfer rights to a new location fol- 
lowing 2 plant removal, and which insists that they must 
file new employment applications if they desire employ- 
ment there, meet its obligation to bargain about the im- 
pact on its employees of the removal? 


3. Is the proper test. in determining whether a union's 
status as bargaining representative continues at the new 
location after a plant removal, whether the number of em- 
ployees who desire to transfer constituted a majority of 
the employees at the old location? 


4. When a plant moves a relatively short distance, and 

hen the nature of the operations, product lines, and man- 
agement remain identical, must the union prove statistically 
that its majority continues, or is the burden of disproving 
such majority on the employer? 


5. Was the economic strike that commenced on Novem- 
ber 6, 1964 converted into an unfair labor practice strike? 
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By refusing to bargain with the Local 940 
Bargaining Committee and International 
Representative Shetterly (while willing, for 
a time, to bargain with a different UAW 


Local) the Company violated Section S$(a) 


The Board’s holding that the Company sat- 
isfied its bargaining duty violates the Cooper 
Thermometer rule that in a plant relocation 


- situation an employer who adopts the fixed 


position that his employees must file new em- 
ployment applications at the new plant loca- 
tion breaches his duty to bargain concerning 
the effect of the relocation on them 


Despite the Company's failure to bargain 
concerning the effect of the move on its em- 
ployees, and assuming arguendo, that the 
Anderson employees desiring employment at 
Upland did not constitute a majority at An- 
derson—they did constitute a majority at 
Upland, so the Board erred in holding that 
the Company was under no duty te recognize 
the Union there, ....... cc cece ee eee eee ees 


20 


_ Since the Upland plant was merely a ‘*con- 
tinuation of the Anderson plant, the Board 
erred in not placing on the Company the bur- 
den of proving that, even if it had fulfilled 
its duty to bargain on the effect of the move, 
the employees interested in transferring to 
Upland would not have constituted a major- 
ity there 


. Since the strike protested the Company’s Te- 
fusal to recognize the Union and bargain a 
contract at Upland and its refusal to bar- 
gain concerning the impact of the move on its 
employees, it was an unfair labor practice 
strike and the striking employees are en- 
titled to reinstatement and back pay from 
the date of their unconditional offer to re- 
turn to work 
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JURISDICTIONAL STATEMENT 


1, On August 25, 1965 Petitioner (the Union) filed an 
unfair labor practice charge against the Pierce Governor 
Company, Ine. (the Company). The charge, as amended, 
on September 28, 1965, accused the Company of violating 
Sections $(a)(1) and (5) of the National Labor Relations 
Act, as amended, by refusing to bargain in good faith about 
the impact on the Anderson employees of the Company's 
plant removal from Anderson, Indiana to Upland, Indiana 
and by refusing to bargain with the Tnion about hours, 
wages, and other terms of employment at Upland. 

2 On December 21, 1965 a complaint was issued on 
the Union’s charges. 

3. On December 19, 1966, after a hearing, NLRB Trial 
Examiner Sidney D. Goldberg issued his Decision holding 
that the Company had violated Sections S(a) (1) and (5) of 
the Act. 

4. The Company filed exceptions and, on April 24, 1967, 
Respondent (the Board) issued its Decision and Order, 
reversing the Trial Examiner and dismissing the Com- 
plaint. 

5. On April 28, 1967 the Union filed the instant petition 
for review, basing jurisdiction on Section 10(f) of the 
National Labor Relations Act, as amended, 29 U.S.C. 
§160(f), which provides: 


“(f) Any person aggrieved by a final order of 
the Board granting or denying in whole or in part 
the relief sought may obtain a review of such order 
in any cireuit court of appeals of the United States 
in the circuit wherein the unfair labor practice in 
question was alleged to have been engaged in or 
wherein such person resides or transacts business, 
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or in the United States Court of Appeals for the Dis- 
trict of Columbia, by filing in such court a written pe- 
tition praying that the order of the Board be modi- 
fied or set aside. A copy of such petition shall be 
forthwith transmitted by the clerk of the court to the 
Board. and thereupon the aggrieved party shall file 
in the court the record in the proceeding, certified by 
the Board, as provided in section 2112 of title 28, 
United States Code. Upon the filing of such petition, 
the court shall proceed in the same manner as in the 
case of an application by the Board under subsection 
(e) of this section, and shall have the same jurisdic- 
tion to grant to the Board such temporary relief or 
restraining order as it deems just and proper, and in 
like manner to make and enter a decree enforcing, 
modifying, and enforcing as so modified, or setting 
aside in whole or in part the order of the Board; the 
findings of the Board with respect to questions of 
fact if supported by substantial evidence on the rec- 
ord considered as a whole shall in like manner be 
conclusive.”’ 


STATEMENT OF THE CASE 


The Union was certified in 1941 as the bargaining repre- 
sentative of production and maintenance employees at the 
Company’s Anderson, Indiana plant. Thereafter the Com- 
pany and the Union (the International and Local 940) en- 
tered ito a series of collective bargaining agreements, the 
last of which terminated on October 30, 1964. JA 202. 


The parties began bargaining for a new agreement in 
September of 1964. JA 202. One of the problems in 
negotiations was the Company’s hostility to the Union’s 
negotiating team, which consisted of the Local 940 Bar- 
gaining Committee and International Representative Ray- 
mond Shetterly. The Company’s contract proposals in- 
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cluded eliminating several bargaining unit jobs that be- 
longed to Bargaining Committee members and climinating 
pay to Committee members for time off during negotiating 
sessions (it had been prior Company practice to make these 
payments), JA 1415. At a number of points in the 
negotiations the Company invited International Representa- 
tive Shetterly to quit the negotiations and the Union to 
appoint a new bargaining Committee. JA 20-21. It was 
evident that one of the Company's major objectives was to 
rid itself of the Bargaining Committee and Shetterly. JA 
180; JA 136. 

On November 6, 1964 the Union initiated what was, at 
its inception, an economic strike. JA 202. 


Negotiations for a new agreement continued until De- 
cember 16, 1964, when the Company announced that it 
wished to move its plant and that it would be ‘‘economically 
advantageous” to move about 40 miles away to the com- 
munity of Upland, Indiana. The Company's positions on 
the two questions in issue in this litigation were then stated 
by its labor attorney. First, that if the move were made, 
Anderson employees desirous of employment at the new 
location would have to file new employment applications 
at Upland, with the Company retaining discretion to re- 
hire only those it chose. Those rehired would retain their 
Anderson seniority, those not rehired would receive some 
kind of severance pay. Second, the Company would not 
recognize and bargain with the Union at Upland unless 
the Union could demonstrate that it represented a ma- 
jority of the Upland employees. JA 202. 


The parties met again on December 22, 1964. Shetterly 
asked that the Company transfer all Anderson employees 
who desired transfer. The Company representative re- 
jected this request and reiterated the position, stated at 
the December 16 meeting, that the Company would consider 


+ 


individually the applications made by Anderson employees 
Gesirous of continued employment at the Upland plant. 
He also made it plain that certain employees would def- 
initely not be reemployed, should they apply at Upland. 
He said that they were those who, in the Company’s esti- 
mation, were physically incapable of doing the work, those 
who, in the Company's estimation, had been doing their 
work inadequately at Anderson, and those who, in the 
Company's estimation, had manifested attitudes during the 
strike which rendered them unfit for further employment. 


JA 2. 


At the next meeting, on December 31, 1964, the Union 
renewed its request for a guarantee on the transfer of 
those Anderson employees who wished to go to Upland, 
and the Company again rejected it, restating its position 
of December 16 and 22. JA 203-204. 


The next meeting was on January 9, 1965. The Union 
asked to bargain on pay rates at the Upland plant. The 
Company refused, restating its second December 16 posi- 
tion—that it was not obligated to recognize or bargain 
with the Union at the Upland plant. The Company also 
demurred to a Union request to discuss the transferability 
of individual Anderson employees, restating its position 
that employees would have to file new employment appli- 
cations at Upland and that it would consider each applica- 
tion, reserving its right to reemploy the applicant or not. 
JA 204. 


At a meeting on January 19, 1965 the parties agreed 
that progress was not being made and agreed to a series 
of ‘*subcommittee” meetings that would exclude the chief 
negotiators of the Company and Union. This series was 
held, but proved fruitless. JA 205. 


On January 26, 1965 a meeting was held at the offices 
of the Federal Mediation and Conciliation Service. Com- 
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pany President Leland Boren told Shetterly that, Local 
940 could not bargain for the people in Upland [,] . 
Shetterly couldn’t be the representative that negotiated 
the contract in Upland, and . . . the people in Anderson 
would not be given transfer rights as such”, echoing the 
stance taken from the outset by the Company. JA 206. 


On the afternoon of January 26 Thomas D. Logan, the 
Company attorney present at the morning meeting, met 
with Raymond H. Berndt, the Union’s Regional Director, 
in Berndt’s office. At this mecting there was a personal 
exchange of views and Berndt expressed his desire that 
negotiations not be allowed to bog down over the transfer 


problem. JA 206. 


On January 28 Logan wrote Berndt a letter which began 
with the following ‘restatement of position”: 


“That we are not obligated to recognize Local 
940 and are unwilling to recognize [it] for any 
purposes pertaining to employment at any location 
other than that at Anderson. However, we are 
willing to discuss the possibility of being able to 
enter into an agreement with some union at the Up- 
land location.”’ 


In addition, Logan restated the Company's position on 
transferability of Anderson employees to Upland. JA 
207. 

On March 9, 1965 Logan sent another letter to Berndt 
pointing out that the latter had not commented on his let- 
ter of January 28. Logan stated that he therefore *tas- 
sumed” that none of the suggestions made in the earlier 
letter were acceptable to Berndt. JA 208. 


The next personal contact was on June 2, 1965, when 
Shetterly met Bradnick, the Company's vice president for 
labor relations, and Strutz, its labor attorney, at an un- 
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employment compensation hearing involving claims of the 
striking employees. At the hearing the labor vice president 
testified that the employees who were applying for un- 
employment compensation were sull employees of the Com- 
pany and that he therefore did not understand why they 
were not at work at Upland. Shetterly was surprised to 
hear this and after the meeting spoke to Strutz who con- 
firmed that this was the Company's position, Shetterly 


suggested that if this were so they should meet to discuss 


transfer rights. in addition to some pension problems that 
remained. Strutz agreed. JA 209. 


A meeting was arranged by the Mediation Service and 
held on June 15. The retirement rights of seven employees 
were discussed. When this was completed Shetterly asked 
to diseuss the subject of transfer rights. Strutz said that 
if the Company desired to diseuss the subject it would 
arrange a meeting through the Mediation Service. No such 
meeting was arranged. JA 209-210. 


On June 30 Shetterly and Strutz met at another unem- 
ployment compensation hearing. Again Shetterly asked 
to meet about transfer rights, and again Strutz told him 
that if the Company wanted to meet it would make ar- 
rangements through the Mediation Service. Again no 
meeting was arranged. JA 210. 

Shetterly and Strutz again met at an unemployment 
compensation hearing on August 17. The substance of 
their conversation was the same as it had been at the earlier 
meetings. Strutz stated that he would get in touch with 
the Federal Mediator. JA 210. 


Three days later Shetterly wrote to Strutz requesting that 
a meeting he held. He received no reply. He wrote again 
on August 30 but again there was no response. On Septem- 
ber 15 Shetterly wrote to Company President Boren re- 
questing a meeting. ‘Boren replied on September 17, 
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taking the ‘position that under the law and the contract 
that expired on October 31, 1964, the employees at Ander- 
son who continued on strike against the plant, have no 
rights concerning reemployment at the Company’s Up- 
land plant.’ Boren offered to meet with the Union but in- 
sisted that Respondent was not obligated to bargain ‘con- 
cerning transfer rights which do not exist.’"? JA 210. 


‘*Shetterly’s answer to Boren on September 28 suggested 
that a meeting be held during the weck of October 11 or 
any other convenient date. Strutz replied on October 5, 
repeating Respondent’s refusal to bargain concerning trans- 


fer rights and expressing a willingness to meet but not 
setting a date. Shetterly’s letter of October 14 again re- 
quested a meeting to bargain about transfer rights. Strutz 
wrote on October 19, offering to mect and taking the posi- 
tion that ‘until such time as you may become the certified 
bargaining agent of our employees at Upland or at such 
time as we are convinced that you represent the majority 
of our employees at Upland, we cannot consider your re- 
quest for bargaining.’” JA 210-211. 


“Toward the end of November 1965, Strutz met with 
Shetterly and Roy Cantrell, the UAW's Assistant Re- 
gional Director, in the Federal Mediator’s office. Shetterly 
noted that there were still about 40 people drawing strike 
benefits and that these employees, if physically capable 
of working, as well as some others who were working for 
another employer, would probably wish to take jobs at 
Upland.” Shetterly proposed that physical examinations 
by an independent clinie be used to determine which em- 
ployees qualified physically for jobs at Upland. Strutz 
rejected this and suggested that the Company might be 


1 This quotation and those following are from the Board's decision. 


willing to arbitrate the transferability of individual em- 
ployees seeking to make the move to Upland. The Union 
found this unacceptable. JA PUN. 


‘A fmal, unsuccessful meeting was held in Detroit, Michi- 
gan on February 4, 1966. JA 211-212. 


When the collective agreement expired, on October él, 
1964, there were 186 non-probationary bargaining unit em- 
ployees at the Company's Anderson plant. Construction 
of the Upland plant began January +, 1965. The Company 
moved into and began production in its new Upland plant 
in April 1965 (although it had been operating in rented 
quarters in Upland since January, using supervisory peT- 
sonnel and employees hired at Upland). The first pro- 
duction employees at Upland were hired in February, 1965, 
and there were estimates at the hearing that there were 
fewer than 100 production employees by the end of April, 
the first month of production in the new plant. In the fol- 
lowing months the number grew to approximately what it 
had been at Anderson. JA 180-181; JA 38: JA 58; JA 204. 


The Trial Examiner found and the Board affirmed that 
++ |, (i) except for the removal of its plant location from 
Anderson to Upland, there has been no change in Respond- 
ent’s business: its corporate status, its ownership, its top 
management, its clerical and supervisory personnel are 
all unchanged and its product is precisely the same; (ii) 
the new location of the plant, at Upland, is about 32 miles 
from Anderson through relatively open countryside with 
no large settlements or obstacles but with several paved 
roads between them and therefore both locations are with- 
in the same general community.” JA 187-188; JA 214. 


The Trial Examiner found that the Company, by refus- 


ing to recognize Local 940 as the representative of its 
employees at Upland, had violated Section 8(a)(5) of the 
National Labor Relations Act, as amended. He further 


9 


found that the Company’s ‘‘continued refusal to discuss 
the treatment to be accorded employees adversely affected 
by the removal of the plant” constituted another 8(a) (5) 
violation. JA 192-193. 


The Board reversed the Trial Examiner on both find- 
ings. It held that the Company was not obligated to recog- 
nize the Union at Upland, and that the Company had met 
its obligation to bargain about the impact of the move on 
its employees. It therefore dismissed the complaint. JA 
214-216. 


STATUTES INVOLVED 


The statutory provisions interpreted by the Board in 
this case are Sections $(a)(1) and (5), Section S(d) and 
Section 10(b) of the National Labor Relations Act, as 
amended, 29 U.S.C. §§158(a)(1) and (5), §158(d) and 
§160(b), which read in pertinent part as follows: 


Section 8 (29 U.S.C. $158). 


“(a) It shall be an unfair labor practice for an 
employer— 


(1) to interfere with, restrain, or coerce em- 
ployees in the exercise of the rights guaranteed in 
section 7; 


(5) to refuse to bargain collectively with the 
representatives of his employees, subject to the 
provisions of section 9(a).” 


10 


**(d) For the purposes of this section, to bargain 
collectively is the performance of the mutual obliga- 
tion of the employer and the representative of the 
employees to meet at reasonable times and confer 
in good faith with respect to wages, hours, and 
other terms and conditions of employment, or the 
negotiation of an agreement, or any question arising 
thereunder, and the execution of a written contract 
incorporating any agreement reached if requested 
by either party, but such obligation does not compel 
either party to agree to a proposal or require the 
making of a concession: . i 


Section 10 (29 U.S.C. $160). 


*(b) 
e e * e e 

_ . Provided, That no complaint shall issue 
based upon any unfair labor practice occurring 
more than six months prior to the filing of the 
charge with the Board and the service of a copy 
thereof upon the person against whom such charge 
is made...” 


STATEMENT OF POINTS 


1. The Board erred in ruling that the Company satis- 
Sed its bargaining duty, in view of the fact that, though 
willing to bargain with a new CAW local at the new loca- 
tion, it refused to bargain with the local from the old loca- 
tion. 


2 The Board erred in holding that the Company ful- 
filled its duty to bargain about the impact of the plant 
move on its employees, despite the Company’s fixed posi- 
tion that its employees had no transfer rights to the new 
location and that they had to file new employment applica- 
tions there. 
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3. The Board erred in examining the majority at the 
old location (Anderson) rather than at the new location 
(Upland) in determining whether the Company was ob- 
ligated to recognize and bargain with the Union at Upland. 


4. The Board erred in placing the burden of proof of 
majority status or lack thereof on the Union, in view of 
the facts that the plant move was of a relatively short 
distance and the old and new operations were identical 
in nature. 

5. The Board erred in holding that there was no unfair 
labor practice strike because there were no unfair labor 
practices, as there were 8(a)(1) and (5) violations which 
caused the prolongation of the initially economic strike. 


SUMMARY OF ARGUMENT 


The Company moved its plant from Anderson to Up- 
land, Indiana, a distance of 32 miles. In discussions with 
the Union about the relocation, the Company adopted the 
following positions: 


(a) That Anderson employees would not be ae- 
corded transfer rights; that the Company had no ob- 
ligation to bargain about transfer rights; that Ander- 
son employees seeking jobs at the new location would 
have to file employment applications there which the 
Company would consider on an individual basis; and 
that the Company would definitely not re-employ those 
of its Anderson employees it considered ** undesirable.” 


(b) That the Company had no obligation to recog- 
nize the Union at the Upland location or to bargain 
with it about terms of employment there. 
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The Union's position is that the Company's adherence 
to these positions caused it to violate Sections $(2) (1) 
and (5) of the National Labor Relations Act, as amended. 


1. By refusing to bargain with the Anderson local 
(while willing, for a time, to bargain with a different UAW 
Joeal at the new location) the Company violated its ob- 
ligation to bargain with the representatives designated by 
the employees. 


2. The Company’s unmoving adherence to the position 


that Anderson employees wishing jobs at Upland must 
apply anew, with the Company retaining full discretion 
in hiring, is a clear violation of the Company’s duty to 
bargain over the impact of the plant move on its em- 
ployees. Cooper Thermometer Co. v. NLRB, 376 F. 2d 
68 (2d Cir. 1967), a case in which the facts relevant to 
this issue are identical with the instant case, established 
the rule that adherence to such a position constitutes a 
refusal to bargain. The unexplained inconsistency of the 
Board's holding here with its decision in Cooper is a shock- 
ing abuse of administrative discretion. Cf. Sunbeam Tele- 
vision Corp. v. F.C. C., 2438 F. 2d 26 (D. C. Cir. 1957). 


3. The Company’s refusal to recognize and bargain with 
the Union as the bargaining representative at Upland 
was a refusal to bargain in violation of Section 8(a) (5). 
The Board held that the Company did not have to recog- 
nize the Union at Upland because it found that the Ander- 


son employees who desired to transfer constituted a minor- 
ity of all Andreson employees. Petitioner submits that 
the Board carelessly applied the wrong standard. The 
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relevant majority was at Upland—the new location—and 
not at Anderson. Cooper Thermometer Co. v. NLRB, 
376 F. 2d 684 (2d Cir. 1967). During the relevant period 
the Upland operation was considerably smaller than the 
Anderson operation had been, so that Anderson employees 
desiring to transfer did constitute a majority. 


4. Furthermore, the Board erred in placing the burden 
of proving majority status on the Union, rather than placing 
the burden of disproving it on the Company. In a move 
such as the one here—a short distance, operations identical, 
same ownership and management—the continuation of the 
Union’s majority is presumed, with the Company having 
the option to try to rebut that presumption. 

5. Finally, the Board, because it found that the Com- 


pany had bargained on the issue of the impact on em- 
ployees of the move, did not take into account the Com- 


pany’s refusal to bargain on that issue in making its find- 
ing as to the number of employees desiring to transfer. 


6. Because of these unfair labor practices the Ander- 
son emplovees, initially on strike over economic issues, 
became unfair labor practice strikers. 


ARGUMENT 


1. By refusing to bargain with the Local 940 Bargain- 
ing Committee and International Representative 
Shetterly (while willing, for a time, to bargain with 
a different UAW Local) the Company violated Sec- 
tion 8(a) (5). 


There were three elements in the Anderson local (Local 
940) against whom the Company unabashedly displayed a 
deep seated and abiding hostility: (1) rank-and-file em- 
ployees it considered ‘undesirables’. (2) the Local 940 
Bargaining Committee, and (3) International Represent- 
ative Raymond Shetterly. Though we have not charged 
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that this animosity motivated the Company to move the 
plant, we do charge that, once it decided on the move, the 
Company resolved to leave these three elements behind. 


As we develop in the next point, the Company’s fixed 
position was that its Anderson employees could not trans- 
fer to the Upland location. They could go to Upland and 
file new employment applications there and the Company 
would consider them on an individual basis, rehiring those 
it chose to. With respect to the ‘tundesirables”, however, 
the Company would not go even that far. As to them—if 
they applied at Upland they definitely would not be rehired. 


The ‘‘undesirables’’ fell into three categories: those the 
Company considered physically incapable (though the Com- 
pany had not terminated them at Anderson); those the 
Company considered not to have performed satisfactorily 
at Anderson (though the Company had not terminated 
them there): and those the Company considered ““unfitted 
for further employment . . . by their behavior during the 
strike’? (though that behavior would not have constituted 
cause for discharge under Section 10(c) of the Act). JA 
293. In short, the “undesirables” were those employees 
the Company could not terminate under the old contract or 
the Act and who it knew it would not be able to terminate 
under any contract the UAW would negotiate at Upland. 


The second and third elements—the Local 940 Bargain- 
ing Committee and Shetterly—were the targets of the 
Company’s hostility early and long. At the commencement 
of bargaining on a new contract for the Anderson plant 
(before the relocation had even been mentioned), the Com- 
pany struck at the Committee by insisting that the former 
practice of paying Committee members for time lost from 
work while participating in negotiations be revoked. Even 
more revealing were Company proposals that the new con- 
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tract eliminate specific jobs from the bargaining unit— 
jobs held by members of the shop committee! As to Shet- 
terly, the Company proposed on a number of occasions 
that he either bow out of the negotiations or that he be 
replaced. At the meeting on December 31, 1964 the Com- 
pany suggested that the Union appoint a whole new Bar- 
gaining Committee. See pp. 2-3, supra. As the Trial Ex- 
aminer found (without contradiction from the Board): 
“Both the documents and the testimony herein indicate 
that one of Respondent’s major efforts in connection with 
the contract negotiations was to eliminate the necessity of 
dealing with International Representative Shetterly and 
the members of the negotiating committee.” JA 180. 


But the Company went beyond even this, and in doing so 
plainly committed an unfair labor practice. Although it 
ultimately refused to recognize and bargain with the TAW 
or any of its locals concerning terms and conditions at 


Upland, for a long time its position was that it was ready 
and willing to deal with the UAW at Upland—but not with 
Local 940 and Shetterly. It would have to be some other 
local and some other International representative. 


On January 26, 1965, for example, Company President 
Leland Boren told Shetterly that, ‘Local 940 could not bar- 
gain for the people in Upland . . . that . . . Shetterly 
couldn’t be the representative that negotiated the contract 
in Upland.” And on January 28, 1965, Logan wrote Berndt, 
“TWle are not obligated to recognize Local 940 and are 
unwilling to recognize [it] for any purposes pertaining to 
employment at any location other than at Anderson. How. 
ever, we are willing to discuss the possibility of being able 
to enter into an agreement with some union at the Upland 
location.”* (Emphasis added.) See p. 5, supra. (As noted, 
the Company later shifted to the position that it would not 
deal with any UAW local at Upland.) 
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Section $(2)(5) does not tolerate such arrongance. An 
employer's obligation is to bargain with the bargaining 
agent its employees designate—not the one it prefers to 
geal with. If the employees in a bargaining unit elect as 
their bargaining committee employees the employer does 
not like, that is unfortunate—but it is no excuse for the 
employer's refusing to deal with that committee. As the 
court said in NLRB v. Signal Mfg. Co., 351 F. 2d 471 (1st 
Cir. 1965), cert. denied, 382 U.S. 985 (1966): “The right 
of employees to be represented by officials of their own 
choice doubtless must outweigh any principle of persona 
non grata.”. Accord, General Electric Co.., 160 NLRB No. 
103. 63 LRRM 1153 (1966); Deeco, Inc., 127 NLRB 666 
(1960). 


The Company cannot use the plant relocation as an 
exeuse for its refusal to deal with the Local 30 Bargaining 
Committee and Shetterly. Cf., NLRB v. Mead Foods, 353 


F. 24 87 (Sth Cir. 1965): Standard Oul Co. v. NLBB, 322 
F. 24 40 (6th Cir. 1963); Sears, Roebuck & Co., Inc., 139 
NLRB 471 (1962); American Vitrified Products Co., 127 
NLRB 701 (1960). 


2. The Board’s holding that the Company satisfied its 
bargaining duty violates the Cooper Thermometer 
rule that in a plant relocation situation an employer 
who adopts the fixed position that his employees 
must file new employment applications at the new 
plant location breaches his duty to bargain concern- 
ing the effect of the relocation on them. 


The Company wasted no time in taking its position on 
work at Upland. In the same meeting at which it announced 
its intention to move, it stated that interested employees 
would have to file new employment applications at Upland, 
and that the Company would exercise its discretion and re- 
hire there only those it chose to. [t rejected out of hand the 
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possibility that its employees might retain their employ- 
ment relationship and simply transfer to the Upland plant, 
or that they might, if not allowed to transfer, at least have 
preferential hiring rights entitling them to priority over 
strangers. This position was affirmed on at least six sepa- 
rate occasions.’ See pp. 3-7 supra. The Company enlarged 
on it only by declaring that there were three categories of 
employees it definitely would not rehire—those it considered 
physically and otherwise incapable and “those whose atti- 
tude during the strike had unfitted them for future em- 
ployment.” JA 203. 


This fixed rejection of all alternatives and adamant 
insistence on its new employment applications position 
was a plain violation of the Company’s duty to bargain 
with the Union concerning the impact of the move on its 
employees. NIRB v. Cooper Thermometer, 376 F. 2d 684 


(2d Cir. 1967), affirming on this point 160 NLRB No. 150, 
63 LRRM 1219 (1966). 


An employer who has satisfied his obligation to bar- 
gain concerning his decision to relocate his plant has the 
further duty of bargaining with his employees’ union con- 
cerning ways of lessening the impact of the move on them. 
E.g., Brown McLaren Mfg. Co.. 34 NURB 984 (1941); 
Standard Handkerchief, 151 NLRB 15 (1965). He must give 
the union an opportunity to present measures it believes 
might assist the workers in this difficult situation (e.g. 
transfer rights, preferential hiring rights, transfers to 
other plants of the company, early retirement); and while 


? Between June 2 and September 17, 1965 the Company promised 
on three separate occasions to arrange a meeting concerning the Union’s 
demand for transfers, and in each case it failed to do so. Finally, on 
September 17 it abandoned any pretense of a desire to discuss the sub- 
ject and again stated flatly that transfers were out of the question. See 
pp. 5-7, supra, 
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he is under no obligation to agree to any of them, he must 
engage in good faith bargaining on all. An employer who re- 
fuses to diseuss any such proposals has not satisfied his 
bargaining duty. 


Specifically, an employer who insists, to the exclusion of 
all other proposals, that his employees must file new em- 
ployment applications at the new location with no greater 
expectation of employment there than mere strangers who 
apply. violates his bargaining duty. This is the rule of 
Cooper Thermometer, supra. There the company, upon the 
expiration of the collective bargaining contract, moved its 
plant to a new location 27 miles away. To the union's re- 
peated requests for bargaining on employee transfers the 
company responded in a manner strikingly similar to the 
Company's position in the instant case: 


“Tt said it would supply applications to Pequabuck 


employees but that neither employment nor senior- 
ity and other benefits would transfer automatically.”’ 


‘*_. . Cooper made proposals as to vacation pay 
and insurance: when the Union demanded that 
Pequabuck employees ‘be taken’ to Middlefield with 
existing rights and benefits, Cooper refused to do 
more than offer opportunity for employment on an 
individual basis.’ (Emphasis added.) 376 F. 2d at 
686. : 


The Board and the Second Circuit branded the company’s 
adoption and insistence upon its new empolyment applica- 
tions position a failure to meet its duty to bargain on the 
effects of the move. The court said: 


“The most important interest of workers is 
in working; the Board may resonably consider that 
an employer does not fulfill his obligations under 
‘8(a)(5) if he refuses even to discuss with em- 


19 


ployees’ representatives on what basis they may 
continue to be employed. This is not novel doctrine. 
See Brown-McLaren Mfg. Co., 34 NURB 984 (1941) ; 
Brown Truck & Tratler Mfg. Co., 106 NLRB 999 
(1953) ; Bickford Shoes, Inc., 109 NLRB 1346 (1954). 
While Cooper was not bound to agree to the Union’s 
demand that the Pequabuck employees ‘be taken’ to 
Middlefield with evervthing unchanged or even to 
less burdensome proposals, the Board could prop- 
erly fault it for an attitude which, in effect, ousted 
the union from any role in negotiating what might 
be offered to employees desiring to transfer. AS was 
said in Fibreboard Paper Prods. Corp. v. NLRB, 
379 U.S, 203, 214 (1964), ‘although it is not possible 
to say whether a satisfactory solution could be 
reached, national labor policy is founded upon the 
congressional determination that the chances are 
good enough to warrant subjecting such issues to 
the process of collective negotiation’.’’ (Emphasis 
added.) 376 F. 2d at 688. 


We submit that the Cooper holding fits this case like a 
glove and that the Board’s decision in this case is, therefore, 
wholly inconsistent with its Cooper rule. Cf. Sunbeam Tele- 
vision Corp. v. F.C.C., 243 F. 2d 26 (D.C. Cir. 1957). Here, 
as in Cooper, the Company adopted and maintained a new 
employment applications position: it refused to discuss al- 
ternative means of providing its employees with work at 
the new location (such as transfer rights, preferential hir- 
ing rights, ete.); and it insisted that it would. not deal with 
the Union concerning the employment of its emplouees at 
Upland, but would deal instead with the employees them- 
selves, on an individual basis, This was not bargaining on 
the effect of the move. It was not bargaining at all, but a 
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bald play at circumventing the Union and taking on the 


employees directly, one by one.” 


3. Despite the Company's failure to bargain concern- 
ing the effect of the move on its employees, and as- 
suming, arguendo, that the Anderson employees de- 
siring employment at Upland did not constitute a 
majority at Anderson—they did constitute a ma- 
jority at Upland, so the Board erred in holding that 
the Company was under no duty to recognize the 
Union there. 


From the position discussed in point 1, supra—that it 
would recognize the UAW at Upland provided the local 
was not Local 940 and the International Representative 
was not Shetterly—the Company returned to a total re- 
jection of the UAW at Upland. The Board ruled that this 
was justified because it did not appear that a majority of 


the Anderson employees desired to transfer there. As we 
shall demonstrate the Board tested the majority at the 
wrong place. 


In determining whether the move to Upland had inter- 
ferred with the Union’s majority status, the Board looked 


t Another way of regarding the new employment applications posi- 
tion is as unilateral action destructive of the employees’ seniority recall 
rights and, az such, violative of Section 8(a) (5). Contract rights which 
flow directly to the employees covered by the contract—such as seniority, 
wages and fringes—cannot be disregarded or repudiated by the em- 
ployer just because the contract creating those rights has expired. It is 
only when the employer has reached agreement with the union on the 
alteration of such rights, or, failing such agreement, when the em- 
ployer has bargained to an impasse, that alteration can occur. NLRB 
r, Katz, 369 U.S. 726 (1962); Bethlehem Steel v. NLRB, 320 F.2d 615 
(2rd. Cir. 1963), denying enforcement on other grounds of 136 NLRB 
159) (1962). 


Here the Company’s new employment applications position was a 
total and unilateral repudiation of its employees’ seniority-recall 
rights—one which can be justified neither by the expiration of the con- 
tract nor the 32 mile movement of the plant. NLRB v. Katz, supra; 
Bethlehem Steel v. NLRB, supra; See also Zdanok v, Glidden, 288 F. 2d 
99 (2d Cir, 1961), cert. on this ground denied, 368 U.S. 814 (1961). 
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to the situation at Anderson. It found that ‘‘at no time 

. did a majority of the production and maintenance 
employees represented by the Union at Anderson have an 
interest in transferring to Upland’’ (emphasis added), and 
held that the Company was therefore under no obligation 
to bargain with the Union concerning terms and conditions 
of employment at Upland. JA 215. 


The Board, of course, looked in the wrong direction. The 
question was whether or not the move to Upland interfered 
with the Union's majority. That could only be determined 
by looking at the sitaution at Upland, The Anderson situa- 
tion was of no relevance whatsoever, since Anderson was 
no longer an operating location. This is so plain and well 
established a principle as to suggest that in focusing on 
Anderson the Board was simply careless. 


In Cooper Thermometer Co. v. NLRB, 376 F. 2d 684, 688 
(2d Cir. 1967), Judge Friendly formulated the appropriate 
test in this way: 

**[W]ould a majority of the Middlefield (new lo- 
cation) employees have wished to be represented by 
the Union if the Company had not committed the 
initial violation?” 


In Die Supply Corporation, 160 NLRB No. 99, 68 LRRM 
1154 (1966), the Board ordered the Company to bargain 
with the Union because a majority of the employees at the 
new location had been Union members at the old location. 
The Board said: ‘“A majority of those hired or transfered 
to Warwick were having dues checked off at Cranston and 
were known to be union members.** (Emphasis added.) 63 
LRRM at 1155. And in Brown Truck € Trailer Mfa. Co., 
106 NLRB 999 (1953), the Board refused to order the em- 
ployer to bargain with the old union at the new location be- 
cause of lack of evidence of the union’s majority at the new 
location. See also California Footwear Company, 114 
NLRB 765 (1955), enforced in 246 F.2d S886 (9th Cir. 1957). 


a 
A look in the right direction justifies the inference that 
the Union had a majority where it counted—at Upland. 
As of Inte April 1905, by whieh time the Upland work force 
had become substantial and representative, it numbered 
less than 100, But as late as November 1965, by which time 
many had found jobs elsewhere, there were still more than 


40 Anderson employees who, despite the Company’s refusal 
to bargain on the effect of the move, desired to transfer. 
See pp. TS, supra. Earlier, while many employees still had 


not found other work, the number desiring transfer was 
undoubtedly even larger. While the Upland unit was still 
expanding, as of April 1965, the employees then in the 
work force were substantial in number and representative 
in job functions. making April an appropriate time for test- 
ing the majority status. See, e.¢.. General Electric Co., 
106 NLRB 364 (1953) : Gorernale & Drew, Inc., 106 NLRB 
1317 (1953). With the Upland work force at fewer than 100 
and more than 40 Anderson employees desiring transfer, 
it is evident that Anderson employees, had they been al- 
lowed to transfer, would easily have constituted a majority 
of the Upland work force. 


We submit that the Union’s majority at Upland can easily 
pe inferred from this record. If the Court does not wish to 
engage in inference it can remand the case to the Board, 
focus it on Upland, and direct it to open the record and 
make findings of fact on the numbers involved.* 


e Court should also, in this regard, take account of the Com- 
pany’s failure to bargain on the effect of the move and use it as an ad- 
ditional ground upon which to infer a majority at Upland; iie., but for 
the Company’s failure to bargain on the effect of the move (by insisting 
that its employees submit new job applications at Upland) it is reason- 
able to infer that the Anderson employees interested in transferring to 
Upland would have constituted a majority there. E.g., California Foot- 
wear, 114 NLRB 765, enforced 246 F.2d 886 (9th Cir. 1957); Cooper 
Thermometer, 169 NLRB No. 150 (1966), enforced in part, 376 F.2d 
684 (2d Cir. 1967). 


4. Since the Upland plant was merely a “continuation” 
of the Anderson plant, the Board erred in not plac- 
ing on the Company the burden of proving that, 
even if it had fulfilled its duty to bargain on the ef- 
fect of the move, the employees interested in trans- 
ferring to Upland would not have constituted a 
majority there. 


In the preceding point we demonstrated that the Court 
can reasonably infer that the number of Anderson em- 
ployees interested in transferring to Upland constituted 
a majority of the work force there. In this point we urge 
that the burden of proof with respect to the majority issue 
was not the Union’s but the Company’s and that the Board 
erred in placing it on the Union. 


In Cooper Thermometer, 160 NLRB No. 15), 63 LRRM 
1219, 1222 (1966), the Board approved the following pas- 
sage from the Trial Examiner's Decision: 


‘‘Respondent takes the position, in effect, that a 
pre-existing obligation is terminated by a plant re- 
moval and is not revived unless the union involved 
establishes a new majority at the new location. How- 
ever, if, as is hereinafter shown, the plant at the 
new location (Middlefield) is in effect but a continu- 
ation of the old (Pequabuck) and the employer, by 
his conduct, precluded an orderly transition of plant 
personnel to the new plant, J see no necessity for 
the union to establish a new majority. See NIRB v. 
Storack Corporation, —— F. 24 —— (CA 7) enfg. 
147 NLRB 493.” (Emphasis added.) 


On the basis of the fact that the new location was only 
27 miles from the old one and the following points of 
identity between the two plants, the Trial Examiner (af- 
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firmed by the Board) held that the new plant eas but 
continuation of the old: 


--J find that the Middlefield plant is substantially 
no more than a continuance of the Pequabuck plant. 
Thus . . . Respondent has, at the Middlefield plant, 
as it had formerly at the Pequabuck plant, the same 
basic departments, except for quality control, sub- 
stantially the same supervisors and supervisory 
hierarchy, manufactures the same products and has 
substantially the same number of employees in the 
production and maintenance unit.” (Emphasis 


added.) 63 LRRM at 1223. 


Having thus found that the new plant was but a “continua- 
tion” of the old, he looked to the employer for proof that 
even had it fulfilled its obligation to bargain on the effect 
of the move, the employees interested in transferring still 
would not have constituted a majority. Not finding such 
proof, he concluded: 


** Sccordingly, in view of all the foregoing and in 
the absence of convincing evidence that a majority 
of the production and maintenance employees at the 
Pequabuck plant would not have transferred to the 
Middlefield plant if Respondent had fulfilled its 
obligation under the Act, it is not unreasonable to 
infer, and find, that such majority would have trans- 
ferred.’’? (Emphasis added.) 63 LRRM at 1223. 


In the instant case the Upland plant was plainly but a 
“continuation” of the Anderson plant. The Trial Eix- 
aminer found and the Board affirmed, that *. . . [l2]xeept 
for the removal of its plant location from Anderson to Up- 


—————— 

+The Trial Examiner fell into one of the errors the Board com- 
mitted in this case—he looked to the majority situation at the old 
plant rather than the new, and unimportant error in Cooper because 
the two unita were the same size. As noted, supra he was corrected on 
this point by the Second Circuit. This error in no way detracts from 
the soundness of the “continuation” doctrine. 
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land, there has been no change in Respondent’s business; 
its corporate status, its ownership, its top management, 
its clerical and supervisory personnel are all unchanged 
and its product is precisely the same; (ii) the new location 
of the plant, at Upland, is about 32 miles from Ander- 
son through relatively open countryside with no large 
settlements or obstacles but with several paved roads be- 
tween them and therefore both locations are within the 
same general community.’”’ JA 187-188. If the continuation 
doctrine is sound, the Board erred in not applying it to 
this case. 


Unfortunately the soundness of the doctrine is in a state 
of somewhat confusing dispute. As noted, the doctrine was 
applied by the Trial Examiner in Cooper Thermometer, 
whose Decision was affirmed in toto by the Board. 160 
NLRB No. 150, 68 LRRM 1219 (1966). However, on ap- 


peal, the Second Circuit, while upholding the Board’s rul- 
ing that the employer’s new job applications position vio- 
lated its duty to bargain on the effect of the move, re- 
versed the Board’s holding that because the new plant was 
a ‘‘continuation” of the old, the employer was under a 
duty to disprove the Union’s majority there. Cooper 
Thermometer v. NLRB, 376 F. 2d 684 (2d Cir. 1967). 


In the instant case the Trial Examiner clearly applied 
the ‘‘continuation” doctrine. 


“On the basis of these facts, it seems clear that 
the removal of the plant from Anderson to Upland 
had no greater significance, in this context, than 
would have had its removal across the street and, 
therefore, that the move effected no substantial 
change in the status or obligation of Respondent 
toward its employees or their bargaining repre- 
sentative, the Union.’’ JA 188, 
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Union the duty of proving a majority at the new location— 
the very thing it had refused to do in Cooper Thermometer, 
supra. Whether its reversal by the Second Circuit in 
Cooper has caused the Board to abandon the doctrine for 
good is not clear. 


In any event, we urge this Court not to follow the Sec- 
ond Circuit's rejection of the **continuation” doctrine and 
to direct the Board to continue applying it. 


The facts of this case, as do those of Cooper, demonstrate 
the doctrine’s soundness. All that happened in this case 
was that the Company’s plant was moved—lock, stock and 
barrel—to a new location 32 miles away. The new location 
is in the same state. Indeed, it is in the same part of the 
state. The machinery and equipment are the same. The 
products manufactured are the same, as are the methods 
of manufacture. The ownership of the enterprise is the 
same. So is the management, supervision, and much of the 
non-bargaining unit personnel. Only two things have 
changed—the plant’s geographic location (32 miles away) 
and the plant building. 


Why should such relatively small items of change place 
the Union’s majority status in question—absent a showing 
that, for some reason other than the Company’s absolute 
refusal to transfer its employees from the old location 
to the new (point 2, supra), the Union has no majority 
there? 


If the Board’s decision in this case is to be the law, 
employers desirous of freeing themselves from the unions 
that represent their empolyees have been presented with 


a simple, inexpensive, and foolproof formula for accomp- 
lishing that end. (1) When the contract expires move the 
plant to a new location 20 to 30 miles away. (2) Take the 


27 


position that the employees will absolutely not be given 
transfers but can apply as new job applicants at the new 
location, where they will be treated no better than the 
total strangers who file applications. (3) When it is evi- 
dent that the number of employees still interested in em- 
ployment with such a firm does not constitute a majority 
of the work force at the new location, refuse to recognize 
the union there. 


Changes of far greater significance than the ones in- 
volved here are not accepted as cause for placing the un- 
ion’s majority in question. When Company A sells out 
to Company B who continues the enterprise along the same 
general lines, Company B is presumed to succeed to Com- 
pany A’s duty to bargain with the union. See, e. g., Over- 
nite Transportation Co. v. NLRB, —F. 2d —. 64 LRRM 
2359 (4th Cir. 1967), Mitchell Standard Corp., 140 NLRB 
496 (1963). 

The Board’s ‘‘contract bar’’ doctrine, as applied to plant 
relocations, reveals a view almost identical to the one 
the Board took in Cooper Thermometer, supra. Where a 
plant under a union contract is moved but a short distance 
and a substantial number of employees go along, the Board 
has consistently held that the contract bars an election at 
the new location. *‘[{.A] mere relocation of operations ac- 
companied by a transfer of a considerable proportion of 
the employees to another plant, without an accompanying 
change in the character of the jobs and the function of the 
employees in the contract unit, does not remove a contract 
as a bar.” General Extrusion Co., 121 NURB 1165, 1147 
(1958). In short, where the new plant is but a continuation 
of the old and a considerable proportion of the employees 
go along; the Board finds no occasion for putting the un- 
ion’s majority to the test. Why should it here—where 
Upland is plainly a continuation of Anderson and more 
than 40 employees want to go along? 
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We urge this Court to direct the Board to follow its 
suevessorship and contract bar doctrines and return to the 
‘continuation’ doctrine it applied in Cooper Thermometer, 
supra. 


5. Since the strike protested the Company's refusal to 
recognize the Union and bargain a contract at Up- 
land and its refusal to bargain concerning the im- 
pact of the move on its employees, it was an unfair 
labor practice strike and the striking employees are 
entitled to reinstatement and back pay from the 
date of their unconditional offer to return to work. 


The strike against the Company began as an economic 
strike but was converted into an unfair labor practice 
strike by the Company’s §8(a) (5) refusals to bargain. 
The Company’s refusals to bargain about the impact of 
the move on employees began on December 16, 1964, the 

te it announced its intention to move to Upland. Due 
to the §10(b) statute of limitations, however, the earliest 
date for which the Company can be held is February 25, 
1965. Petitioner submits that this is the appropriate date, 
as the employer’s refusals to bargain were continuous and 
often reiterated—both before and after February 25. 


Because of the employer’s unfair labor practices the 
employees are entitled to the offer of jobs at Upland (the 
equivalent of reinstatement at Anderson, which is no longer 
possible). E.g., Remington Rand, Inc., 2 NLRB 626 (1937), 
enforced, 94 F. 2d $62 (2d Cir. 1938), cert. denied, 304 U.S. 
376 (1938). They should be made whole for damage suf- 
fered because of the employer’s violations by an order 
of back pay. See Cooper Thermometer, 160 NLRB No. 150, 
63 LRRM 1219 (1966); compare Cooper Thermometer Co, 
vy. NLRB, 376 F. 24 684, 690-91 (2d Cir. 1967). 
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RELIEF 


For the foregoing reasons we ask the Court to set aside 
the Board’s Decision and Order and remand this case for 
an order complying with applicable law. 


Respectfully submitted, 
STEPHEN I. SCHLOSSBERG, 
JOHN A. FILLION, 
BERNARD F. ASHE, 
JORDAN ROSSEN, 
8000 East Jefferson Avenue, 
Detroit, Michigan 48214, 
Attorneys for Petitioner, 
By: JOHN A. FILLION. 
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2. Whether the Board properly found that the Company 
was under no obligation to bargain with the Union as to 
the terms and conditions of employment at the Upland 
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2. Whether the Board properly concluded that the 
economic strike, which commenced on November 6, 1964, 
was not converted at any time into an unfair labor practice 
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For tHe District or CoLumsia Circuit 
No. 20,948 


INTERNATIONAL Union, Unitep AUTOMOBILE, AEROSPACE AND 
AGRICULTURAL IMPLEMENT Workers or AMERICA (CTAW), 
Petitioner, 


Vv. 


NarionaL Lasor Retations Boarp, Respondent, 


Tue Prerce Governor Company, Ixc., Intervenor. 


On Petition for Review of an Order of the National Labor 
Relations Board 


BRIEF FOR INTERVENOR 


COUNTERSTATEMENT OF THE CASE 


The Union was certified in 1941 as the bargaining 
representative of production and maintenance employees 
at the Company’s Anderson, Indiana, plant. The parties 
thereafter had a long history of successful bargaining, and 
a series of agreements were negotiated, the most recent 
of which was terminated by timely notice on October 30, 


» 
1964. In the absence of satisfactory progress in bargain- 
ing. the Union initiated a strike on November 6, 194, which 
was admittedly economic at its inception, JA 202. 


The parties continued negotiations at meetings on 
November 16 and 20. and December 2 and 8, 1964, but it 
was not until the meeting of December 16, 1964, that the 
Company brought up the subject of moving its Anderson 
plant to a new location. At that time, the Company’s 
chief negotiator, Donald F. Strutz, referred to the Union’s 
earlier criticism of the Anderson plant as “unsafe and 
unhealthful’’, and stated that the Company concluded it 
would be ‘teconomically advantageous’ to move about 
40 miles away to the community of Upland, Indiana. 
Strutz then suggested a temporary cessation of negotia- 
tions on a new bargaining agreement in order that the 
parties could bargain about the proposed move. Strutz 
added that should the move be made, each employee 
presenting himself at the new plant would be given full 
consideration for reemployment and, if hired, would retain 


his full seniority. With respect to recognition of the Union 
as the bargaining representative of the employees at 
Upland, Strutz stated that recognition would be dependent 
upon proof of representation. JA 202, 160, 165. 


International Representative Raymond Shetterly ex- 
pressed surprise at the Company’s announcement, and, 
after conferring with other officials of the Union, stated 
that the Union wished to bargain for an agreement on 
(1) the operation of the Anderson plant so long as it 
remained at that location and (2) the effects on the 
Anderson employees of a transfer of the Company’s opera- 
tions to any other community. JA 203. The Union then 
made a proposal covering the terms of an interim contract 


1 Petitioner’s statement on page 2 of its Brief that the Company offered 
(Syome kind of wrverance pay’? at the December 16 meeting is inaccurate. The 
Company’s first offer of severance pay was not made until the bargaining 
wesion of December 31. JA 174. 
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for the Anderson operation, and the Company submitted 
a counterproposal. The parties did not reach agreement 
on the provisions of an interim contract but did agree to 
meet again on December 22. JA 41-42, 173. 


At the December 22 meeting the parties again discussed 
the terms of an interim contract for the Anderson plant. 
When the Union proposed a provision prohibiting removal 
of the plant during the life of such a contract, the Company 
conditioned its agreement to this proposal on a provision 
giving the Company the right to terminate such a contract 
upon 30 days’ notice of its election to locate the plant out- 
side Anderson. Shetterly then asked that the Company 
‘“‘onarantee’’ the transfer of all Anderson employees to 
the new location at the Anderson contract rate. Shetterly 
also proposed that the Company pay severance pay based 
on seniority to those employees who chose not to transfer. 
The Company did not agree to these two proposals, but 
renewed its offer of December 16 to give consideration to 
Anderson employees who applied at the Upland plant for 
employment, with retention of seniority for all those hired. 
In refusing to guarantee the transfer of all Anderson 
employees, the Company took the position that (1) certain 
employees were physically unable to do a full day’s work 
because of age, (2) other employees, albeit physically able, 
had not been ‘‘delivering a fair day’s work,’’ and (3) still 
others had become unfitted for further employment with 
the Company because of their attitude during the strike. 
The parties then specifically referred to and discussed 
several employees in the first category. JA 203, Res. Ex. 
20, p. 18. 


At the next bargaining session held on December 31, 
1964, Shetterly renewed the Union *s demand that the Com- 
pany guarantee transfer rights for all Anderson employees 
and the Company again offered to consider for employ- 
ment any applicants from Anderson and to preserve the 
seniority of those selected. In addition, the Company 


+ 


stated its willingness to give severance pay to those who 
were not hired. The Company also assured Shetterly that 
as of that time no jobs had been ‘*promised’’ to the town 
of Upland. JA 203-204. 


The parties met again on January 9, 1965, when the 
Union was represented by International Representative 
Carl Parker and the Local 940 bargaining committee. 
Parker, who indicated that he did not want to bargain for 
an interim contract for the Anderson plant, asked the 
Company to bargain on pay rates at the Upland plant. 
The Company replied that it was not obligated to bargain 
with the Union concerning pay rates for Upland employees 
who had a right to choose their own bargaining agent. 
Parker then insisted on going down the Anderson seniority 
list and discussing ‘‘person by person’? who would be 
going to Upland. The Company refused to do so, explain- 
ing that it had no information on how much business it 
would have at Upland. However, the Company reiterated 
its earlier offer to give consideration to Anderson 


applicants, with seniority for those hired and separation 
pay for employees not transferred. JA 204. 


The next meeting was held on January 19, 1965. The 
parties decided that further negotiations were useless and 
agreed to the Federal Mediator’s suggestion that they 
designate subcommittees which would exclude the chief 
negotiators of the Company and the Union. JA 209. 


Subcommittee meetings were held on three successive 
days in the latter part of January 1965. On January 20, 
considerable time was spent by the Company representa- 
tive convincing the subcommittee of three Anderson 
employees that the Company was serious in its intention 
to move the plant to Upland. The employee subcommittee 
then requested a discussion of each employee on the 
Anderson seniority list to ascertain those desiring to go 
to Upland. When two members of the employee sub- 
committee stated that they would under no circumstances 
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transfer to Upland, Joseph E. McDonald, the Company 
representative, pointed out that ‘‘it seemed ridiculous’’ to 
go down a seniority list of 180 employees to discuss the 
prospects of those Anderson employees who would not be 
interested in a transfer. On January 21, the Company 
offered immediately to declare the Anderson plant closed 
in order to enable the employees to draw unemployment 
compensation. The Company also offered to go to the 
‘Federal Unemployment Service’’ to try to secure other 
jobs for the Anderson employees under what is known as 
the “‘Studebaker System’’. The Company stated further 
it would attempt to increase severance pay for Anderson 
employes by using for that purpose the surplus in the 
pension fund. On January 22, the employee subcommittee 
informed the Company that its proposals were un- 
acceptable. JA 205. 


The next meeting was held at the office of the Federal 
Mediator on the morning of January 26, 1965, at the 
request of Shetterly who advised the Company that the 


Regional Director of UAW Region 3, Raymond H. Berndt, 
would like to meet with Company President, Leland E. 
Boren. Representing the Company were Boren, Bradnick, 
and Thomas D. Logan, the Company’s ‘‘eorporate’’ 
counsel. The Union representatives were Shetterly and 
Berndt. Logan stated that he had no authority to bind 
the Company in the absence of Strutz who was in Florida. 
According to Shetterly, Boren told him that ‘‘Local 940 
could not bargain for the people in Upland . . . that... 
Shetterly couldn’t be. the representative that negotiated 
the contract in Upland, and . . . the people in Anderson 
would not be given transfer rights as such.’ After two 
hours of discussion, the meeting ended at noon with Berndt 
indicating that ‘‘nothing much was being accomplished’’, 
and suggesting a meeting after lunch between Berndt and 
Logan. At their afternoon meeting, Logan and Berndt 
agreed that neither of them was in a position to talk about 
particulars but would explore the issues on a purely per- 
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sonal basis in the hope of coming up with solutions that 
might later be useful. Berndt stated, and Logan agreed, 
that the ‘‘economic make-up”’ of the Upland area and its 
distance from Anderson were such that it was a mistake to 
let the negotiations ‘‘bog down”? in a discussion of transfer 
rights. Berndt then expressed the opinion that the 
‘‘important thing’? was representation by ‘“some local of 
the UAW.” Logan replied that he could see the ad- 
vantages of UAW representation and suggested that they 
talk along that line, keeping in mind that it was relatively 
academic to discuss transfer rights in view of Berndt’s 
opinion that very few of the Union employees at Anderson 
would care to come to Upland. They proceeded to discuss 
the possibility of a contract without a provision concerning 
transfer rights and with a new UAW Local. The meeting 
concluded with Berndt handing Logan for his study a copy 
of a contract that the UAW had with another employer in 
Huntington, Indiana. A day or two later, Berndt tele- 
phoned to ask Logan to send a letter confirming their 
conversation. JA 206-207. 


On January 28, 1965, Logan wrote Berndt a lengthy 
letter which began with the following ‘‘restatement of 
. position’’: 


‘“‘That we are not obligated to recognize Local 940 
and are unwilling to recognize [it] for any purposes 
pertaining to employment at any location other than 
that at Anderson. However, we are willing to discuss 
the possibility of being able to enter into a agreement 
with some union at the Upland location. If we could 
arrive at some agreement with you, I think we would 
be willing to make that applicable to whatever local 
you think best and recognize as much as we can the 
equities of employees who have been employed at the 
Anderson plant.’’ 


In addition, Logan stated that the Company ‘‘will bargain 
{sic] each individual on the seniority list for employment 
at Upland, taking into account (1) their qualifications for 
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the work, (2) physical conditions, (3) mental outlook and 
attitude, (4) absentee record, and (5) job openings.’’ 
Logan also expressed the Company’s willingness to give 
severance pay to all employees with a minimum of 10 
years’ service if they desired employment at Upland but 
were not selected therefor. The letter further proposed 
a contract provision setting forth, in detail, job titles, entry 
rates of pay, and subsequent automatic increases. Finally, 
Logan stated, ‘‘you might . . . propose a formal contract 
which I promise to take up immediately’? with the Com- 
pany’s Board of Directors. JA 207-208. 


On February 15, 1965, Berndt wrote Logan advising that 
a combination of business and illness had kept him from 
replying earlier but that ‘‘within the next couple of days’ 
he would advise Logan further with respect to the ‘‘basic 
suggestions.’? JA 208. 


On March 9, 1965, Logan sent another letter to Berndt 
pointing out that the latter had not yet commented on his 


letter of January 28. Logan stated that he therefore 
‘‘agsumed’? that none of the suggestions was acceptable 
to Berndt and the Company was accordingly withdrawing 
them and ‘‘revert[ing]’’ to its ‘‘former position’’. Logan 
concluded with the statement, ‘‘We cordially invite your 
suggestions or comments as to where we go from here.”’ 
JA 208. 


On March 10, 1965, Berndt telegraphed Logan, explain- 
ing that he had not been in his office on a full time basis 
for the past few weeks, that he had prepared a detailed 
answer to Logan’s letter of January 28 prior to the receipt 
of his March 9 letter, and expressing the hope that Logan 
would ‘‘review’’ his answer in the light of the date of its 
preparation. JA 208. 


Berndt in his letter, dated March 10, indicated acceptance 
of most of the Company’s proposals. However, Berndt 
expressed reservations or disagreement with regard to 
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some of the proposals. Thus, Berndt stated that the pro- 
posed wage rates were unacceptable to the Union. Berndt 
also stated that Logan's proposal ‘that the Company and 
the Union bargain on the individual availability of all 
employees presently on the seniority list for employment 
at Upland is acceptable’? so long as ‘*physical short- 
comings’’ already in existence at the time of the closing 
of the Anderson plant and the ‘tmental outlook and 
attitude” displayed by some employees since the beginning 
of the strike would not be used to prevent their employ- 
ment at Upland. Berndt also pointed out that ‘‘it is the 
Union's prerogative to assign the Local Union number to 
any UAW bargaining unit’’ and the Company ““should not 
attempt to presume to tell the Union who they should 
send to the bargaining table.’’ However, Berndt conceded 


it would be ‘‘somewhat shortsighted on my part to try to 
assign an individual . . . that could only result in stale- 
mates rather than fruitful negotiations.’’ Finally, Berndt 
suggested another meeting to settle their dispute. 


JA 208-209. 
The Company did not reply to Berndt’s March 10 letter, 


and the Union made no further request for a meeting during 
the next three months. JA 209. 


Communication between the parties was resumed on 
June 2, 1965, when Shetterly met Bradnick and Strutz at 
an unemployment compensation hearing in Anderson in- 
volving claims of the striking employees. During a recess, 
Shetterly suggested to Strutz that a meeting be arranged 
for the purpose of discussing (1) transfer rights and 
(2) pensions for employees who had reached retirement 
age during the strike. Strutz agreed. JA 210. 


On June 15, 1965, Strutz and MacDonald met in the 
presence of a Federal Mediator with Shetterly and members 
of the Union’s pension committee. After the parties dis- 
cussed and settled the matter of pensions, the Mediator 
asked if there had been any further progress in negotia- 
tions between the Union and the Company, and was 
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informed that no meeting had taken place since January, 
1965. Shetterly declared that there were only about 75 
employees on the picket line and that only about 50 per- 
cent of them would be interested in going to Upland. 
He then asked if the meeting could be continued to discuss 
transfer rights of Anderson employees. When Strutz 
inquired whether it was still Shetterly’s position that any 
future meeting of the parties was contingent upon Strutz 
agreeing to discuss transfer rights, Shetterly replied that, 
although he would ‘‘not make it conditioned upon that’’, 
the topic of transfers was nevertheless what he wished to 
talk about. Strutz indicated he would arrange a meeting 
if the Company decided to have one. JA 209-210. 


On June 30, 1965, at another unemployment compensa- 
tion hearing, Shetterly again asked for a meeting to discuss 
the transfer of Anderson employees to the Upland plant. 
Strutz replied that a meeting would be arranged through 
the Mediator if the Company desired one. JA 210. 


The unemployment compensation hearing held on 
August 17, 1965, provided the next occasion at which 
Strutz and Shetterly met and again restated their positions 
regarding transfers and recognition of the Union for 
Upland. Strutz stated that he would get in touch with 
the Federal Mediator. Three days later, Shetterly wrote 
Strutz requesting a meeting concerning ‘‘the movement of 
the [Anderson] plant to Upland . . . .’’ Shetterly wrote 
that ‘‘there are no conditions attached to my request for 
a meeting, merely that we bargain concerning the transfer 
rights of the Anderson employees, recognition of our Union 
at the Upland plant and the terms, working conditions and 
wages’’ at the Upland plant. Upon receiving no reply to 
this and another letter written to Strutz on August 30, 
Shetterly on September 15 addressed his request for a 
meeting to Boren. JA 210. 


Boren replied on September 17 He pointed out that 
bargaining had broken down when tse Union ‘imposed 
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as a condition of bargaining for your proposed interim 
contract, that all employees of the Anderson plant be given 
seniority rights in the Upland plant.’’ The letter con- 
tinued: 


““Now you ask that we meet with you, some nine 
months later when the majority have obtained em- 
ployment elsewhere, to discuss alleged transfer rights 
of the employees who were working for the Company 
at Anderson, Indiana. It is our position that under 
the law and the contract which expired October 31, 
1964, the employees at Anderson who continue on strike 
against the plant, have no rights concerning re- 
employment at the Company’s Upland plant.’’ 


Boren repeated the Company’s offer of employment to 
Anderson employees at Upland and offered to meet with 
the Union to discuss ‘‘our reasons for not bargaining con- 
cerning such alleged transfer rights.’? JA 210, 150-151. 


Shetterly’s answer to Boren on September 28 suggested 
that a meeting be held during the week of October 11 or 
any other convenient date. This time Strutz replied on 
October 5, repeating the Company’s position that the 
Anderson employees did not have transfer rights to the 
Upland plant, and expressing a willingess to bargain but 
not setting a date. Shetterly’s letter of October 14 again 
requested a meeting to bargain about transfer rights. 
JA 151-157, 210-211. Stratz wrote on October 19, offering 
to meet. With regard to the Union’s request for recogni- 
tion and bargaining for Upland employees, Strutz stated 
that ‘‘until such time as you may become the certified 
bargaining agent of our employees at Upland or at such 
time as we are convinced that you represent the majority 
of our employees at Upland, we can not consider your 
request for bargaining.’? JA 158. 


Toward the end of November 1965, Strutz met with 
Shetterly and Roy Cantrell, Assistant Regional Director 
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of the UAW, in the Federal Mediator’s office in Indian- 
apolis. Shetterly estimated that after eliminating certain 
employees who had reached retirement age, those who 
could not pass physical tests, and those who had obtained 
other employment, only 40 to 50 employees would be 
interested in transferring to Upland. Shetterly proposed 
that (1) Anderson employees considered by the Company 
to be physically unable to perform their jobs should be 
given a physical examination at a competent medical clinic 
and approved or disapproved on the basis of comparison 
with normal persons of the same age; (2) other employees 
whose physical capacities were not in question should be 
given rights to jobs at Upland, bumping, when necessary, 
employees newly hired at Upland; (3) the International 
and Local 940 or some other UAW Local selected by 
Upland employees should be recognized as the bargaining 
representative of the employees at Upland and a contract 
negotiated to cover wages and working conditions at that 
plant. Strutz agreed with the Union’s proposal as to 


employees whose physical capacities were in question; 
however, he also pointed out that there were some Anderson 


employees who the Company considered ‘‘substandard’’ 


because they either could not or would not produce a 
reasonable day’s work. Strutz agreed that there should 
be some ‘‘objective standards’? for determining which of 
these should be offered jobs at Upland, and he proposed 
that this be done through an independent arbitrator. After 
the meeting, Shetterly telephoned Strutz to inform him 
that the Union could not agree to his proposal. JA 67-68, 
211. 


A final meeting was held on February 4, 1966, in Detroit, 
Michigan. No progress was made as the parties professed 
to be waiting for an offer from each other. JA 211-212. 


The Trial Examiner found that the Company violated 
Section 8(a)(5) of the Act by refusing to bargain with the 
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Union as to (1) the effects of the removal of the Company’s 
plant from Anderson to Upland, Indiana, and (2) the terms 
and conditions of employment at the Upland plant. The 
Trial Examiner further found that the economic strike, 
which began on November 6, 1964, was converted to an 
unfair labor practice strike on February 25, 1965—the first 
day within the Section 10(b) date. JA 201-202. 


The Board reversed the Trial Examiner on all three 
findings. It held that the Company had met its obligation 
to bargain about the impact of the move on its employees, 
that the Company was not obligated to recognize the Union 
at Upland, and that the economic strike was at no time 
converted into an unfair labor practice strike. The Board 
dismissed the Complaint. JA 214-216. 


STATUTES INVOLVED 


The relevant parts of statutes not included in Petitioner’s 
Brief are as follows: 


National Labor Relations Act, Section 7 (29 US.C. § 157). 


‘‘Employees shall have the right to . . . bargain 
collectively through representatives of their own 
choosing . . . and shall also have the right to refrain 
from any or all of such activities .. .”’ 


National Labor Relations Act, Section 10 (29 USC. 
= 160). 


“(e) . . . No objection that has not been urged 
before the Board, its member, agent, or agency, shall 
be considered by the court, unless the failure or neglect 
to urge such objection shall be excused because of 
extraordinary circumstances. S282 

“(f) . . . 3 the findings of the Board with respect 
to questions of fact if supported by substantial evidence 
on the record considered as a whole shall in like manner 
be conclusive.”’ 
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SUMMARY OF ARGUMENT 


The Board’s finding that the Company bargained in good 
faith with the Union with respect to the effect on Anderson 
employees of the move to Upland is supported by sub- 
stantial evidence on the record considered as a whole. 
Although the parties did not reach agreement on this issue, 
the Company presented proposals to the Union, considered 
the Union’s position, explained its own position, and made 
counterproposals as well as concessions to the Union. 


The Board’s finding that the Company was under no 
duty to bargain with the Union concerning terms and 
conditions of employment for employees at the Upland 
plant is also supported by substantial evidence on the 
record considered as a whole. The undisputed evidence 
shows that Anderson employees did not transfer to Upland 
in numbers sufficient to preserve the Union’s majority. 
The Upland employees have not expressed a desire to be 
represented by the Union, and to impose arbitrarily the 
Union as their bargaining representative would be to 
deprive the Upland employees of one of the fundamental 
rights granted them by the Act—freedom to select a 
bargaining representative of their own choosing. 


Sinee the Board properly found that the Company 
engaged in no conduct that violated the Act, it necessarily 
follows that the economic strike, which began on November 
6, 1964, was at no time converted into an unfair labor 
practice strike. 
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ARGUMENT 
1. Substantial Evidence on the Record Considered as a Whole 
Supports the Board's Finding That the Company Met Its 
Obligation to Bargain With the Union as to the Effects on 
Company Employees at Anderson. Indiana. of the Re- 
moval of the Company's Plant From Anderson to Upland. 
Indiana 


The findings of the Board are to be upheld on review if 
such findings are supported by substantial evidence on the 
record considered as a whole. Oil. Chemical and Atomic 
Workers International Union, Local 4-243 V. NLRB, 362 
F2a 943 (D.C. Cir. 1966) : Warehousemen and Mail Order 
Employees. Local 743 v. NLRB. 112 App. D.C. 280, 302 F.2d 
965 D.C. Cir. 1962): Universal Camera Corp. v. NLRB, 
340 U.S. 474, 492-497, 71 S. Ct. 456 (1951). 


The facts relating to the bargaining negotiations in the 
instant case are largely undisputed. On the basis of these 
facts. the Trial Examiner concluded that the Company 
failed to bargain in good faith with the Union as to the 


effects on employees of the removal of the Company’s plant 
from Anderson to Upland, Indiana. The Board placed a 
different interpretation on these facts than did the 
Examiner and held that the Company met its duty to 
bargain. 


In a recent decision, this Court has had occasion to 
comment on the effect to be given the Board’s findings 
where the Board draws different conclusions from the facts 
than did the Trial Examiner. Oil, Chemical and Atomic 
Workers International Union, Local 4-243 v. NLRB, 362 
F.2d 943 (D.C. Cir. 1966). 


“The Board is, however, the agency entrusted by 
Congress with the responsibility of making findings 
in cases arising under the statute, and it is not pre- 
cluded from reaching a result contrary to that of the 
Examiner when there is substantial evidence in support 
of each result. 
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“The difference in approach relates to matters where 
the presumptively broader gauge and experience of 
members of the Board have a meaningful role. The 
Board members may or may not be sounder in their 
inferences and findings than the Examiner, but it is 
they who have been given the statutory responsibility.’’ 
362 F. 2d at 945-946. 


See also Lorain Journal Co, v. FCC, 122 App. D.C. 127, 
351 F. 2d 824, 828 (1965), cert. denied sub nom. WWIZ, 
Inc. v. FCC, 383 U.S. 967, 86 S.Ct. 1272 (1966) ; Interna- 
tional Woodworkers of America v. NLRB, 104 App. D.C. 
344, 345, 262 F. 2d 233, 234 (D.C. Cir. 1958). 


This Court has also recently stated that the evaluation 
of collective bargaining negotiations is one area in which 
the Board’s expert experience and knowledge of bargaining 
problems is of particular importance and entitled to great 
weight. Dallas General Drivers, Warehousemen and 
Helpers, Local 745 v. NLRB, 122 App. D.C. 417, 355 F. 2d 
842 (D.C. Cir. 1966). 


sc * * * [I]n the whole complex of industrial rela- 
tions few issues are less suited to appellate judicial 
appraisal than evaluation of bargaining processes or 
better suited to the expert experience of a board which 
deals constantly with such problems.’’ 355 F. 2d at 
844-8455. 


The Board in the instant case found that on the basis 
of the Company’s conduct during frequent meetings and 
correspondence with the Union, the Company met its obli- 
gation to bargain with the Union concerning the effects 
of the move to Upland on Anderson employees and their 
transfer to the new plant. JA 214. Although the parties 
did not reach complete agreement on these issues, the 
evidence shows that the Company made various proposals, 
considered the Union's position, explained its own posi- 
tion, and made counterproposals as well as_ several 
concessions. 
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The Company made its original proposal to the Union 
on December 16, 196{—the first bargaining session at 
which plant removal became an issue. The Company stated 
it would give full consideration to each Anderson employee 
who desired to transfer to Upland, and, if hired, employees 
would retain their full seniority. During subsequent bar- 
gaining sessions the Company substantially modified this 
original proposal. 

December 31. 1964 The Company proposed severance pay 
for employees who did not transfer. 

January 21. 1965 The Company offered to declare the An- 
derson plant closed immediately to en- 
able employees to begin drawing unem- 
ployment compensation, The Company 
offered to arrange job opportunities for 
employees under the ‘Studebaker Sys- 
tem”. The Company offered to use ex- 


cess pension funds as an additional 
source of severance pay. 


January 28, 1965 The Company offered to bargain with 
the Union as to each individual on the 
Anderson seniority list for employment 
at Upland. 

November 24. 1965 The Company agreed that employees 
whose physical qualifications were at is- 
sue would be examined by a medical 
clinic with employment to be based on 
the results. The Company offered to 
submit the question of employment of 
certain ‘‘substandard’’ employees to an 
independent arbitrator. 


In contrast to the Company’s attitude of compromise and 
concession, the Union maintained a fixed and adamant posi- 
tion on the issue of transfers from December 22, 1964, until 
November 24, 1965—a period of over 11 months. On De- 
cember 22, 1964, Shetterly, chief negotiator for the Union, 
demanded that the Company guarantee the transfer of all 
Anderson employees to the new location at the Anderson 
contract rate. The Union did not waiver from this posi- 
tion until the bargaining session of November 24, 1965. 
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On that date the Union modified its demand to the limited 
extent of agreeing that employees whose physical qualifica- 
tions were at issue would be examined by an independent 
medical clinic with employment at the new location to be 
dependent on the results. 


As point 2 of its argument, Petitioner states that the 
Company adopted the ‘‘fixed position’? that employees 
must file new employment applications at the new plant 
location and that the Company ‘‘refused to discuss alterna- 
tive means’’ of lessening the impact of the move for em- 
ployees. Petitioner’s Brief, pp. 16-20. Based on this 
factual premise, Petitioner argues that the Board’s find- 
ings in the instant case are contrary to the holding of 
the Court of Appeals for the Second Circuit and the Board 
in Cooper Thermometer Co, v. NLRB, 376 F. 2d 684 (2d 
Cir. 1967), affirming in part 160 NLRB No. 150, 63 LRRM 
1219 (1966). 


Petitioner’s reliance on Cooper Thermometer, supra, is 
misplaced. In Cooper—a plant removal case—the company 
at the outset of negotiations took the position that it would 
not deal with the union on the issue of employee transfers 
but would deal only with the employees on an individual 
basis. Employees could file employment applications at 
the new location and would be treated the same as any 
new job applicant. There would be no carry over of 
seniority. The company never retreated from this posi- 
tion.?, The union’s proposal was that all the employees be 
guaranteed transfer rights to the new location with the 
same wage rates and fringe benefits that were in effect at 
the old location. During negotiations the company re- 
fused to furnish information to the union concerning jobs 
that would be available at the new location, and then pro- 


2 At a later point in negotiations, the company did offer minimal severance 
pay to employees who did not transfer. This offer, however, was based 
on the illegal condition that the union withdraw unfair labor practice charges 
which had been filed against the company. 
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ceeded to deal individually with employees rather than 
through their bargaining representative. Based on a com- 
bination of these factors, the Trial Examiner found a 
violation of Section $(a) (9): 


“In sum, therefore, I conclude, in view of all the 
above, that Respondent violated Section S(a) (5) of the 
‘Act since on or about January 25, by failing to meet 
its obligations thereunder with respect to bargaining 
with the Union concerning the effects on its employees 
in the production and maintenance unit at the Pequa- 
buck plant of the move to the Middlefield plant, in that 
it refused to furnish information requested by the 
Tnion and to which the Union was entitled, in that it 
refused to negotiate with the Union conditions of trans- 
fer including such items as the carry over of seniority 
or other benefits, and in that it dealt individually with 
employees concerning the matter of placement in the 
Middlefield plant in derogation of the bargaining rights 
of the Union.” TXD 153-66, p. 17. 


The Board affirmed this finding without comment, In 
enforcing this portion of the Board’s order, the court made 
it quite clear that enforcement was not based on the com- 
pany’s refusal to agree to the union’s demand of guaranteed 
transfer rights. 


‘“‘[T]he Board may reasonably interpret § 8(a) (5), 
as explicated in $8(d), as requiring an employer re- 
locating his plant not merely to give reasonable notice 
to a recognized union and to negotiate the terms of 
the shutdown ... but also to discuss with it the basis 
on which employees may transfer and, in that connec- 
tion, to give information as to jobs in the new plant 
essential to the intelligent formulation of the union’s 
request. * °° While Cooper was not bound to agree 
to the Union’s demand that the Pequabuck employees 
‘be taken’ to Middlefield with everything unchanged or 
even to less burdensome proposals, the Board could 
properly fault it for an attitude which, in effect, ousted 
the union from any role in negotiating what might be 
offered to employees desiring to transfer.”’ 376 F, 2d 
at 688. 
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Petitioner’s statement in its Brief, that ‘‘the Cooper 
holding fits this case like a glove’? (page 19) is a blatant 
exaggeration and totally at odds with the facts in this 
case as found by the Board. The Company in the instant 
case did not refuse to furnish information to the Union. 
The Company did not deal individually with employees or 
attempt to oust the Union from a meaningful role in 
negotiations. Furthermore, the Company substantially 
modified its original proposal during the bargaining ses- 
sions in an effort to reach agreement with the Union. 


The Company’s original proposal on transfer of em- 
ployees made on December 16, 1964, was that it would 
give consideration to Anderson employees who desired to 
transfer to Upland, and, if hired, employees would retain 
their full seniority. Through the process of negotiations 
with the Union, the Company substantially modified its 
position on transfer of employees to the following: Em- 
ployees whose physical capacity to perform work was at 
issue would be examined by a medical clinic. Employees 
who the Company considered to be substandard in ability 
would have their qualifications evaluated by an independent 
arbitrator. All other employees would be given transfer 
rights to Upland with full seniority. Employees who did 
not transfer would receive severance pay. 


The holding of Cooper Thermometer is that an employer 
must bargain with the union over the effects of plant re- 
moval on employees, including transfer rights of employees 
to the new location. This the Company did. Cooper 
Thermometer does not hold that an employer must agree 
to a union’s demand of guaranteed transfer rights for all 
employees at the same rate of pay, but, in fact, holds to 
the contrary. Petitioner’s reliance on Cooper Thermometer 
is woefully misplaced. 


One other point raised by Petitioner in its Brief requires 
comment. As the first point of its Argument, Petitioner 
asserts that the Company violated Section S(a)(5) of the 
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Act by its refusal to deal with the Local 940 bargaining 
committee and Shetterly who were the designated bargain- 
ing representatives of the Anderson employees. Peti- 
tioner’s Brief, pp. 13-16. 


It is, of course, true that a company has the obligation 
to deal with the bargaining representatives designated by 
the union—not the ones the company prefers to deal with. 
The Union’s argument on this point must fail, however, 
because of the well recognized rule that a party may not 
on appeal raise for the first time new legal theories and 
arguments which have not previously been submitted to 
the Board. NLRA, Section 10(e), 29 U.S.C. §160(e)3; 
Retail Clerks International Association v. NLRB, 366 F. 2d 
42 (D.C. Cir. 1966); Puerto Rico Drydock & Marine 
Terminals, Inc. v. NLRB, 109 App. D.C. 78, 284 F. 2d 
212 (D.C. Cir. 1960); West Texas Utilities Co. v. NLRB, 
ST App. D.C. 179, 184 F. 2d 233 (D.C. Cir. 1950), cert. 
denied 341 U.S. 939, 71 S.Ct. 999 (1951). This rule ap- 
plies whether the point sought to be raised on appeal is 
considered a question of law, a question of fact, or a mixed 
question of law and fact. Puerto Rico Drydock & Marine 
Terminals, Inc. v. NLRB, supra. 


The complaint issued in this case did not allege a viola- 
tion by the Company of its! duty to bargain with the par- 
ticular bargaining representatives designated by the Union. 
JA 82-87, 96-97. This issue was not litigated at the 
hearing. JA 8. The Trial Examiner made no specific 
findings on this issue. The Union did not except to the 


3‘*No objection that has not been urged before the Board, its member, 
agent, or ageney, shall be considered by the court, unless the failure or negleet 
to urge such objection shall be exeused beeause of extraordinary cireum 
The quoted passage is in Section 10(e) of the Act relating to 
enforcement proceedings, Although the same language does not appear in 
Section 10(f£) relating to review proceedings, the courts have treated the 
onoved language as applicable to both review and enforcement proceedings, 
Purrto Rico Drydock & Manne Terminals, Inc, v. NLRB, 109 App. D.C. 78, 
24s F. 2d 212, 215-216 (D.C. Cir. 1960). 


stances’? 
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Trial Examiner’s failure to make such findings. The issue 
was therefore never presented to the Board. As a result, 
the Union is precluded from introducing this new legal 
theory at the appellate stage of these proceedings. 


2. Substantial Evidence on the Record Considered as a Whole 
Supports the Board's Finding That the Company Was Un- 
der No Obligation to Bargain With the Union as to the 
Terms and Conditions of Employment at the Upland Plant 


The issue of whether a union’s status as bargaining 
representative continues at the new location after a plant 
removal has been presented to the courts of appeal on 
several occasions. With but one exception, the courts have 
held that the union’s status as bargaining representative 
does not carry over to the new location unless the evi- 
dence shows that employees have transferred to the new 
location in numbers sufficient to constitute a majority of 
the employee complement at the new location.‘ Local 57, 
ILGWU v. NLRB (Garwin Corp.), 374 F. 2d 295 (D.C. 
Cir. 1967); Cooper Thermometer Co. v. NLRB, 376 F. 2d 
684 (2d Cir. 1967); NLRB v. Rapid Bindery. Inc., 293 F. 2d 
170 (2d Cir. 1961); NLRB v. MacKneish, 272 F. 2d 184 
(6th Cir. 1959).° 


The reason for this holding is based on one of the Act’s 
most basic policies—employee freedom to select a bar- 
gaining representative. If an employer is compelled to 
recognize and bargain with a union as bargaining repre- 
sentative of employees at the new location even though 


4 The one exception is NLAB v. Lewis, 246 FP, 2d S86 (9th Cir, 1957). The 
court upheld a bargaining order based on the Board's findings that employees 
at the old location would have transferred to the new location in numbers 
sufficient to preserve the Union's majority had it not been for the company's 
unfair labor practices, 


5See also NLRB vy, Royal Oak Tool & Machine Co. 320 F. 2d 77 (6th 
Cir, 1963) and NLRB v. Hurley Co., 310 F. 2d 158 (Sth Cir, 1962), where 
bargaining orders were enforced on the basis of evidence showing that a 
majority of employees at the new location had tranaferred from the old 
location. 
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employees from the old location have not transferred in 
numbers sufficient to preserve the union's majority at the 
new loeation, then a bargaining representative has been 
imposed on the employees at the new location without 
reference to their choice. Such action violates one of the 
fundamental rights granted employees in Section 7 of the 
Net® Local 57. ILGWU v. NLRB (Garwin Corp.), 374 
F. 2d 295, 300-301 (D.C. Cir. 1967). 


In the instant case, the bargaining units at Anderson 
and Upland were of approximately the same size. Prior 
to the start of the strike in November, 1964, there were 
202 production employees in the bargaining unit at Ander- 
con. JAS. The number of employees at Upland reached 
212 by the end of August, 1965, and thereafter never fell 
below 190. JA 204. Only one of the Anderson production 
employees transferred to Upland. JA 181. Since the un- 
disputed evidence shows that Anderson employees did not 
transfer to Upland in sufficient number to preserve the 
Union's majority, the Company was under no obligation to 
recognize and bargain with the Union as representative of 
the Upland employees. The Board properly refused to 
issue a bargaining order covering Upland employees and 
Intervenor submits that this finding should be affirmed. 


In Point 3 of its Brief, Petitioner argues that the Board 
should have issued a compulsory bargaining order cover- 
ing employees at the Upland plant because evidence in the 
record supports a finding that Anderson employees desired 
to transfer to Upland in sufficient numbers to have pre- 
served the Union’s majority at Upland. Petitioner’s Brief, 
pp. 20-22, 


This argument represents an attempt by Petitioner to 
resurrect the Board’s so-called ‘‘continuation’’ doctrine. 


wtion 7 of the Act provides in relevant part: ‘‘ Employees shall have 
the right... to bargain collectively through representatives of their own 
choosing... and shall alwo have the right to refrain from any or all of such 


antivition 2... 27” 
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Under this doctrine as applied in plant removal cases, the 
Board will order recognition of the union as representative 
of employees at the new location where the move is a 
short distance if the following two conditions are met: 
(1) the employer is found to have refused to bargain with 
the union about the transfer of employees to the new loca- 
tion, and (2) sufficient evidence is present in the record 
from which an inference may be drawn that employees 
would have transferred to the new location in numbers 
sufficient to preserve the union’s majority had it not been 
for the employer’s refusal to bargain. California Foot- 
wear Co,, 114 NLRB 765 (1955), affirmed sub nom. NLRB 
v. Lewis, 246 F. 2d 886, 888-889 (9th Cir. 1957); Cooper 
Thermometer Co., 160 NURB No. 150 (1966). 


The short answer to Petitioner’s argument relying on 
the continuation doctrine, is that this doctrine has been 
rejected by the courts. Local 57, ILGWU v. NLRB 
(Garwin Corp.), 374 F. 2d 295 (D.C. Cir. 1967); Cooper 
Thermometer Co. v. NLRB, 376 F. 2d 684 (2d Cir. 1967); 
NLRB vy. Rapid Bindery, Inc., 293 F. 2d 170 (2d Cir. 
1961). 


Assuming arguendo, however, that the continuation doc- 
trine might be appropriate under certain circumstances, 
Petitioner's reliance on this doctrine is to no avail in the 
instant case because the two essential prerequisites for 
invoking the doctrine are absent. 


The first prerequisite for invoking the doctrine is a 
finding that the employer refused to bargain about the 
transfer of employees to the new location. In the instant 
ease the Board found that the Company did not engage 
in any unfair labor practices and that the failure of 
employees to transfer could, therefore, not be attributed 
to the Company. JA 215. 


The second prerequisite for application of the continua- 
tion doctrine is the presence of sufficient evidence in the 
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record from which an inference may be drawn that em- 
ployees would have transferred to the new location in num- 
bers sufficient to preserve the Union’s majority had it not 
been for the employer's refusal to bargain. The Board 
found that it was clear from the record that at no time 
did a sufficient number of employees have an interest in 
transferring to Upland? JA 215. Evidence in the record 
to support this finding is based on the statements of Union 
representatives. On January 26, 1965, (some three months 
before the Upland plant was ready for occupancy) Berndt, 
UAW regional director, told Logan, the Company’s cor- 
porate counsel, that ‘very few’? of the Union employees 
at Anderson would care to come to Upland. On June 15, 
1965. Shetterly, chief UAW negotiator, told Strutz, chief 
Company negotiator, and MacDonald, Company treasurer, 
that only about 75 employees were picketing at Anderson 
and only 30% of them would be interested in transferring 
to Upland. Finally, on November 24, 1965, Shetterly told 
Strutz that only 40 or 50 Anderson employees would be 


interested in transferring to Upland. None of this evidence 
was refuted or denied. There were 202 production em- 
ployees at Anderson, and approximately the same number 
of production employees at Upland. Thus, at no time did 
Anderson employees desire to transfer to Upland in suf- 
ficient numbers to constitute a majority of the Upland 
work force. 


In Point 4 of its Brief, Petitioner argues that the Board’s 
successorship and contract bar doctrines are relevant and 
should be applied to the instant case. Petitioner’s Brief, 


7 Aw Petitioner correctly points out on pages 20-21 of its Brief, under the 
continuation doctrine the important question is whether a sufficient number 
of employees desired to transfer so as to preserve the Union's majority at 
the new location. In ita decision the Board poses the issue ax being whether 
a majority of the Anderaom employers would have transferred to Upland. 
JA 215. Petitioner thos argues that the Board erroneously looked to the 
majority situation at the old loeation rather than at the new location, This 
distinetion drawn by Petitioner in meaningless in the inatant ease beeause the 
two unite were the same size. 


25 


pp. 27-28. Intervenor agrees that these doctrines are rele- 
vant but will show that these doctrines are consistent with 
the Board’s holding in the instant case. 


Under the suecessorship doctrine, a purchaser who con- 
tinues the seller’s enterprise along the same general lines 
and with the same employee work force is presumed to 
succeed to the seller’s duty to bargain with the union. 
Why? Because it is logical to assume that since the same 
employees were employed both before and after the sale, 
the employees’ choice of bargaining representative will 
remain the same. Where there is evidence, however, that 
the employees do not wish to continue to be represented 
by the same union, the Board refuses to apply its suecessor- 
ship doctrine. Mitchell Standard Corp., 140 NLRB 496 
(1963). 


Under the contract bar doctrine, where a plant under a 
union contract moves a short distance and a considerable 
number of employees go along, the contract bars an elec- 
tion at the new location. Why? Because it is logical to 
assume that since the employees are the same both at the 
old and the new location, the employees’ choice of bargain- 
ing representative and the contract negotiated by the bar- 
gaining representative will remain the same. It should be 
noted, however, that where a considerable proportion of 
the employees do not transfer to the new location, the Board 
refuses to apply its contract bar doctrine. Edward Aaron 
Corp., 125 NURB S40 (1959). 


Under both the suceessorship and the contract bar doc- 
trines the employees’ right and freedom to select a bar- 
gaining representative of their own choosing have been 
protected. The fact of a change in business ownership 
or a change in plant location does not affect the status of 
the employees’ bargaining representative where the em- 
ployees who selected that bargaining representative remain 
the same, In the instant case, however, the employees at 
Upland are not the same employees as those at Anderson. 
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The Anderson employees selected Petitioner as their bar- 
gaining representative. The Upland employees are 
strangers to Petitioner. Petitioner seeks to have itself 
appointed by this Court as bargaining representative of 
the Upland employees even though the Upland employees 
have not expressed a desire to be represented by Petitioner. 


Intervenor submits that Petitioner's request for a com- 
pulsory bargaining order covering Upland employees should 
be denied. and the Board’s order affirmed. 


3. Substantial Evidence on the Record Considered as a Whole 
Supports the Board’s Finding That the Economic Strike, 
Which Commenced on November 6, 1964, Was Not Con- 
verted at Any Time Into an Unfair Labor Practice Strike 


The Board's finding that the Company engaged in no 
conduct that violated Section S(a)(5) of the Act is sup- 
ported by substantial evidence. As a result, the admittedly 
economic strike which began on November 6, 1964, was 
at no time converted into an unfair labor practice strike. 


RELIEF 


For the foregoing reasons, Intervenor asks the Court to 
affirm the Board’s order dismissing the complaint in this 
case in its entirety. 
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STATEMENT OF QUESTIONS PRESENTED 


In the Prehearing Conference Stipulation the par- 
ties stipulated (J.A. 4) that this case presented the 
following issues: * 


1. Whether the Board properly found that the 
Company met its obligation to bargain with the Un- 
ion as to the effects on Company employees at An- 
derson, Indiana, of the removal of the Company’s 
plant from Anderson to Upland, Indiana, and con- 
sequently did not violate Section 8(a) (5) of the Act. 

2. Whether the Board properly found that the 
Company was under no obligation to bargain with the 
Union as to the terms and conditions of employment 
at the Upland plant. 

3. Whether the Board properly concluded that the 
economic strike, which commenced on November 6, 
1964, was not converted at any time into an unfair 
labor practice strike. 


: Petitioner’s brief contains a new “statement of issues” 
which differs markedly from the stipulated version. 


(1) 


Statement 


of questions presented 


Counterstatement of the case 


I. The 


A. 
B. 


Board’s findings of fact 


Background 

The Company notifies the Union of its in- 
tention to move its operations to a new 
DIANE! > ccctevckevisccaescacsiveacesecececssenicincaxssecsscenateioes = 


. The parties engage in intensive negotiations 


about the terms of an interim contract and 
the effect on Anderson employees of a plant 
relocation 


. Negotiations dwindle; the Company begins 


to staff its Upland facilities and resume 
operations there 


. Negotiations resume but the parties are un- 


II. The 
Summary 


Argument 


I. The 
met 


tion 


. The 
was 


able to reach agreement on transfer and 
recognition 


Board’s conclusions and order 


of Argument 


Board properly found that the Company 
its obligation to bargain about the effects 
of the plant removal upon the Anderson em- 
ployees and consequently did not violate Sec- 


8(a) (5) of the Act 


Board properly found that the Company 
under no obligation to recognize the Union 


as the bargaining representative of employees 
at Upland 


Conclusion 


Vv 
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COUNTERSTATEMENT OF THE CASE 


This case is before the Court upon the petition of 
the International Union, United Automobile, Aero- 
space, and Agricultural Implement Workers of Amer- 


(1) 
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ica (UAW), AFL-CIO (herein referred to as the 
“Union"), to review an order of the National Labor 
Relations Board, issued on April 24, 1967, after the 
usual proceedings under Section 10(c) of the Na- 
tional Labor Relations Act, as amended (61 Stat. 
136, 73 Stat. 519, 29 U.S.C. See. 151, et seg.). The 
Board's order dismissed a complaint against The 
Pierce Governor Company, Inc. (herein referred to as 
the “Company”), and thereby reversed the Trial Ex- 
aminer who found that the Company had violated 
Section 8(a)(5) and (1) of the Act. The Board’s 
decision and order (J.A. 201-216)* are reported at 164 
NLRB No. 2. This Court has jurisdiction under Sec- 
tion 10(f) of the Act. 


IL The Board’s Findings of Fact 


Briefly, the Board found that the Company met its 
obligation to bargain with the Union as to the effects 
on Company employees at Anderson, Indiana, of the 
removal of the Company’s plant from Anderson to 
Upland, Indiana, and consequently did not violate 
Section 8(a)(5) of the Act. The Board also found 
that the Company was under no obligation to bargain 
with the Union as to the terms and conditions of em- 
ployment at the Upland plant. The Board concluded 
that the economic strike, which commenced on No- 
vember 6, 1964, was not converted at any time into 
an unfair labor practice strike. The evidence upon 


“J A.” references are to pages of the joint appendix. 
References preceding a semicolon are to the Board’s findings; 
succeeding references are to the supporting evidence. 
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which the Board’s findings are based is summarized 
below. 


A. Background 


For many years, the Company engaged in the 
manufacture and sale of automotive parts at a plant 
in Anderson, Indiana. In 1941, petitioner was certi- 
fied by the Board as the exclusive bargaining repre- 
sentative for the plant’s production and maintenance 
employees (J.A. 176). Thereafter, petitioner and the 
Company negotiated successive collective bargaining 
contracts, the last of which expired by its terms on 
October 30, 1964. These contracts, at least in recent 
years, contained provisions establishing a grievance 
procedure with provisions for arbitration, an agency 
shop * and check-off arrangement, a broad prohibition 
against strikes and lockouts, and other detailed regu- 
lations covering pensions, wages, seniority and other 
employee working conditions (J.A. 99-133). Both 
petitioner (the International) and its Local 940 have 
jointly negotiated these successive contracts and the 
Company has recognized that the International and 
the Local act as a joint representative in negotiating 
and administering the contracts (J.A. 201, n. 2; 103, 
104). 

The Anderson plant was old and dilapidated. In 
the Union’s view, deterioration had reached a point 
where safe and healthful working conditions were 


’ Under the agency shop arrangement, employees are not re- 
quired to join the Union, but must pay the Union, as a con- 
dition of employment, an amount equal to that paid by mem- 
bers for regular dues and fees (J.A. 104). 
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being jeopardized. Accordingly, by 1964, the Union 
had decided to seek a new contract provision allowing 
it to strike over health and safety conditions in the 
plant (J.A. 178: 40). 

Negotiations for a new contract began in Septem- 
ber 1964, about Two months before the last contract 
expired. After several bargaining sessions, the Un- 
ion became dissatisfied with the progress of negotia- 
tions and, on November 6, 1964, initiated a strike 
(J.A. 178, 202: 40). A picket line was established 
around the Anderson plant and the Company at- 
tempted to continue operating by hiring replacements 
(J.A. 178: 161-162, 164-165, 168). At the time the 
strike began, there were about 202 employees in the 
bargaining unit at the Anderson plant (J.A. 8). 


B. The Company notifies the Union of its intention to 
moce its operations to a new plant 

At the contract negotiation meeting of December 
16, 1964, the Company attorney and chief negotiator 
Donald Strutz referred to the Union’s complaints 
about the physical conditions of the Anderson plant 
and explained that the Company had received a va- 
riety of offers from other communities to induce the 
Company to relocate its facilities. Strutz asserted 
that the town of Upland, Indiana, about 35 miles 
from Anderson, had made the “most attractive offer” 
and that the Company considered it “economically 
advantageous” to move there (J.A. 202; 150-160, 

164). However, Strutz added, the Company was: 


_.. more than willing to bargain with the Com- 
mittee and the Union concerning the relative ad- 


5 


vantages and disadvantages of such a move and 
to consider all arguments which the Union may 
propose to overcome what appears to us to be the 
obvious economical advantage of making this 
move. [J.A. 160.] 

Accordingly, Strutz recommended that bargaining 
about a new labor agreement be suspended temporar- 
ily to permit full negotiations about the contemplated 
plant removal; he added that there were still “many 
contingencies to be worked out” before the Company 
became “finally committed to make the move” (J.-A. 
160). 

Petitioner’s representative, Raymond Shetterly, the 
Union’s chief negotiator, conferred with other Union 
officials during a recess and then responded to 
Strutz’s announcement by explaining that the Union 
wished to bargain for an agreement covering (1) the 
operation of the Anderson plant so long as it re 
mained at that location; and (2) the effects on the 
Anderson employees of a transfer of operations to 
some other location (J.A. 203, 179; 17-18, 159-160, 
164). The Union did not request bargaining about 
the propriety of the plant removal itself. 

At the conclusion of the December 16 meeting, the 
Company and the Union each submitted proposals for 
the terms of an interim agreement for the Anderson 
plant, and agreed to meet again on December 22 
(J.A. 179-180; 18, 36-37, 41-42, 173). 
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C. The parties engage in intensive negotiations about 
the terms of an interim contract and the effect on 
<inderson employees of a plant relocation 

On December 22, 1964, the parties met and dis- 
cussed a contract for the Anderson plant after the 
Union disclaimed interest in bargaining about the 
decision to move itself (J.A. 203; 18, 52). The Union 
proposed a provision prohibiting removal of the plant 
during the tenure of a contract whose term would be 
fixed for a specified period of time. The Company 
proposal instead provided for a contract which the 
Company could terminate upon 30 days’ notice of its 
election to locate the plant outside Anderson (J.A. 
203: 18-19, 173). The Union then asked that the 
Company “guarantee” the transfer of all Anderson 
employees to the new location. In reply, the Com- 
pany renewed its offer, first indicated on December 
16, to give consideration to Anderson employees who 
applied at the Upland plant for employment, with 
retention of seniority for all those hired (J.A. 19, 
160). The Company enunciated three reasons why it 
would not “guarantee” the transfer of all Anderson 
employees: (1) certain employees were physically un- 
able because of age or health to perform a full day’s 
work; (2) certain employees had not been “deliver- 
ing a fair day’s work,” although physically capable ; 
and (3) certain employees had become “unfitted for 
further employment” with the Company because of 
misconduct during the strike (J.A. 203; 19-20). The 
parties then specifically referred to and discussed sev- 
eral employees in the first category (J.A. 20). 
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The parties met again on December 31, 1964, at 
which time the Company announced that it had now 
committed itself to moving to Upland and had di- 
rected a contractor to start construction of a new 
building at Upland on January 4, 1965 (J.A. 12-18, 
21, 43, 47, 50). In the course of bargaining, the 
parties reached a tentative agreement on the terms 
of a seniority provision to be included in the interim 
contract (J.A. 42-48, 174). The Union renewed its 
demand for a Company guarantee of transfer rights 
for all Anderson employees, and the Company again 
offered to consider for employment any applicant 
from Anderson and to preserve the seniority for all 
those hired (J.A. 47). The Company also announced 
its willingness to grant severance pay to those who 
were not hired (J.A. 204; 174). In response to a 
Union question, the Company stated that as of that 
time no jobs had been “promised” to the town of Up- 
land (J.A. 47). At about this time, the Company 
ceased attempting to continue production at Anderson 
in the face of the Union’s strike and the Anderson 
plant was closed (J.A. 180). 

On January 9, 1965, the parties again met, with 
International Representative Carl Parker acting as 
the Union’s chief negotiator (J.A. 204; 43). Parker 
stated that he did not want to bargain for an interim 
contract for the Anderson plant but wanted to bar- 
gain on pay rates at the Upland plant. The Com- 
pany replied that it was not obligated to bargain 
with the Union concerning pay rates for Upland em- 
ployees who had the right to choose their own bar- 
gaining representative. Parker then insisted on 
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going down the seniority list and discussing, person- 
by-person, who would be transferring from Anderson 
to Upland. The Company refused to do this, explain- 
ing that it had inadequate information as to the 
amount of business it would have at Upland, and 
“how much help we would need” (J.A. 44). The 
Company reiterated its earlier offer to give considera- 
tion to Anderson applicants, with seniority for those 
hired and separation pay for those not transferred 
(J.A. 204; 45-44). 

The parties met again on January 19, when they 
decided that further bargaining negotiations by the 
present negotiators were useless because of what the 
Trial Examiner later characterized as “the rigidities 
rooted in personal antagonisms between the principal 
negotiators on both sides” (J.A. 180). The parties 
agreed to a Federal Mediator’s suggestion that they 
designate “subcommittees” which would exclude Com- 
pany Vice-President Bradnick and Union Interna- 
tional Representative Shetterly (J.A. 205; 22, 45). 
On the three following days, subcommittee meetings 
were held (J.A. 53). At the January 20 meeting, 
the employee subcommittee demanded a discussion of 
each employee on the Anderson seniority list regard- 
ing transfer from Anderson to Upland. When two 
members of the employee subcommittee remarked 
that they would not transfer to Upland “regardless 
of what rate of pay was offered” (J.A. 55), Company 
Treasurer and Assistant Secretary Joseph McDonald 
pointed out that it seemed ridiculous to go down a 
seniority list of 180 employees to discuss the pros- 
pects of those Anderson employees who would not be 
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interested in a transfer in any event (J.A. 205; 54- 
55). 

At the January 21 meeting, the Company offered 
to declare the Anderson plant closed immediately in 
order to enable the employees to draw unemployment 
compensation. The Company also offered to contact 
the “Federal Unemployment Service” to try to secure 
other jobs for the Anderson employees under what 
was referred to the “Studebaker System.” The 
Company stated that if agreeable to all concerned it 
would “increase” severance pay for Anderson employ- 
ees not hired at Upland by using for that purpose the 
surplus in the pension fund (J.A. 205; 55-56). At 
the January 22 meeting, the employee subcommittee 
informed the Company that its proposals were unac- 
ceptable. The parties reached an understanding that 
any future meetings would be called through the 
Federal Mediator (J.A. 205). 

On January 26, the parties met at the Federal 
Mediator’s office at the request of International Rep- 
resentative Shetterly who advised the Company that 
Union Regional Director Raymond Berndt desired to 
meet with Company President Boren. President 
Boren, Vice-President Bradnick, and attorney Thomas 
Logan represented the Company; Shetterly and 
Berndt represented the Union (J.A. 206, 181; 11, 23, 
46, 59). After Berndt indicated that “nothing much 
was being accomplished,” he suggested an afternoon 
meeting between himself and Logan (J.A. 60). At 
their meeting, Logan and Berndt agreed that neither 
was in a position to discuss particulars but would ex- 
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plore the issues on a purely personal basis in the hope 
of coming up with solutions that might later be use- 
ful (J.A. 206: 61). 

Union Representative Berndt stated that the “eco- 
nomie make-up” of the Upland area and its distance 
from Anderson were such that it was a mistake to 
permit negotiations to “bog down” in a discussion of 
transfer rights. Logan agreed, and Berndt then ex- 
pressed his opinion that the “important thing was 
representation by some local of the United Auto 
Workers.” Logan replied that he could see the ad- 
vantages of UAW representation and suggested that 
their discussion follow that line, “keeping in mind 
that it was relatively academic to talk about transfer 
rights” in view of Berndt’s opinion that “very few 
of the Union employees at Anderson would care to 
come” to Upland (J.A. 61). They discussed the pos- 
sibility of a contract without a provision concerning 
transfer rights and with a new UAW local (J-A. 61)- 
Berndt gave Logan for study a copy of a contract 
executed by the Union and another employer located 
in another Indiana community (J.A. 62). A day or 
two later, Berndt asked Logan to mail a confirma- 
tion of their conversation (J.A. 62). 

By letter dated January 28, 1965, Logan complied 
with Berndt’s request and set forth a restatement of 
their position (J.-A. 207, 181-182; 62-63, 136-140). 
Logan indicated the Company’s willingness to recog- 
nize “a UAW-CIO Local at Upland” for a five year 
contract, but was “not willing to recognize Shetterly 
and his bargaining committee” with respect to the 
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Upland plant. Logan also stated that the Company 
would bargain over each Anderson employee on the 
seniority list for employment at Upland, taking into 
account (1) his qualifications for the work; (2) 
physical condition; (3) mental outlook and attitude; 
(4) absentee record; and (5) job openings. Logan 
expressed the Company’s willingness to give sever- 
ance pay to all employees with a minimum of 10 
years service if they desired employment at Upland 
but were not hired; those hired would retain their 
seniority. Logan further proposed a contract provi- 
sion setting forth in detail the job titles, entry rates 
of pay, and subsequent automatic increases for the 
Upland operation. The letter closed with a sugges- 
tion that Berndt propose a formal contract which 
Logan would immediately take up with the Com- 
pany’s Board of Directors (J.A. 207-208; 136-140). 

Berndt replied by letter dated February 15, 1965, 
explaining to Logan that the delay was caused by an 
out-of-town trip and his subsequent illness, but ex- 
pressed his hope that within the next couple of days 
he could comment on Logan’s letter “point by point”. 
Berndt also expressed his appreciation of Logan’s 
recognition of the problem existing with respect to 
the “plight” of the employees at the Anderson plant 
because of the Company’s move to a new plant at 
Upland. Berndt concluded that he hoped to advise 
Logan further regarding the basic suggestions rela- 
tive to UAW recognition at the Upland plant (J.A. 
208, 182-183; 141). 


D. Negotiations dwindle; the Company begins to staff 
its Upland facilities and resume operations there 

By letter dated March 9, 1965, Logan advised 
Berndt that since the latter had still not commented 
on his January 28 letter, he assumed that none of the 
Company's suggestions were acceptable to Berndt. 
Logan stated that the Company was accordingly 
withdrawing its suggestions made on January 28 and 
reverting to its former position. He concluded by 
inviting Berndt’s “suggestions or comments as to 
where we go from here” (J.A. 208, 183; 142). 

On the following day, Berndt telegraphed Logan, ex- 
plaining that he had already prepared a detailed reply 
to Logan’s letter of January 28, which would be 
mailed that day. He expressed hope that Logan 
would review his answer in the light of the date of 
its preparation, which was prior to receipt of the 

farch 9 letter (J.A. 208, 183; 143). 

In his letter dated March 10, Berndt indicated ac- 
ceptance of most of the Company’s proposals, but ex- 
pressed reservations or disagreement with respect to 
some of them (J.A. 208-209, 183; 144-146). He stated 
that the proposed wage rates were unacceptable to the 
Union. He stated that the Company’s proposal that the 
parties bargain on the individual availability of all em- 
ployees presently on the seniority list for employment 
at Upland was acceptable, so long as “physical short- 
comings” already in existence at the time of the closing 
of the Anderson plant and the “mental outlook and 
attitude” displayed by some employees since the be- 
ginning of the strike would not be uszd to prevent 
their employment at Upland. He also stated that it 
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is the Union’s prerogative “to assign the Local Union 
number to any UAW bargaining unit” and a Union 
representative to any particular local. Although he 
pointed out that the Company should not attempt to 
presume to tell the Union whom it should send to the 
bargaining table, he conceded that it would be short- 
sighted for the Union to make an assignment that 
would only result in stalemates rather than fruitful 
negotiations. He closed by suggesting another meet- 
ing to settle their dispute (J.A. 208-209, 183; 144- 
146). 

The record reveals that there was no contact be- 
tween the parties during the next three months; no 
further correspondence ensued, nor did the Union re- 
quest a bargaining meeting (J.A. 209, 183; 37, 64, 
74-75). 

Meanwhile, the Company had begun to effect the 
removal of its operations. While their new plant in 
Upland was being built, the Company rented quarters 
in Upland and its clerical and supervisory staff 
moved there.! The first few production employees at 
Upland were hired during February 1965; by the end 
of April 1965, there were still fewer than 100 em- 
ployees there. In April, the Company was able to oc- 
cupy its newly-constructed plant in Upland. The size 
of the employee complement increased to 125 on July 
4, 1965; 153 on July 11; 180 on July 18; 197 on July 
25: and 212 on August 1. Thereafter, there were al- 
ways at least 190 employees on the payroll (J.A. 180- 
181; 10, 11, 51). 


+ About 85% of the clerks and supervisors formerly em- 
ployed at Anderson agreed to transfer to Upland (J.A. 180). 
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Only one of the employees who had worked in the 
bargaining unit at Anderson also worked at Upland; 
all the other Upland employees were new hires (J.A. 
181: 10-11). There was no evidence that any Ander- 
son employee applied for employment at Upland 
(J.A. 155). 


E. Negotiations resume but the parties are unable to 
reach agreement on transfer and recognition 


On June 2, 1965, during a recess at an unemploy- 
ment compensation hearing involving claims of the 
striking employees, Shetterly suggested to Company 
attorney Strutz that a meeting be arranged to discuss 
transfer rights and also pensions for employees who 
had reached retirement age during the strike. Strutz 
replied that he would meet with Shetterly any time 


the Federal Mediator arranged a bargaining session 
(J.A. 209; 24-25, 64-65). 

A meeting was held on June 15 in the presence of 
a Federal mediator between Strutz and McDonald, 
representing the Company, and Shetterly and mem- 
bers of the Union’s pension committee (J.A. 25, 56, 
65). After the parties discussed and settled the mat- 
ter of pensions, the mediator inquired whether there 
had been any further progress in negotiations be- 
tween the Company and Union. He was informed 
that the partics had not met since June 2 (J.A. 56- 
57). Shetterly stated that there were only about 75 
employees in the picket line and that only about 50 
percent of them would be interested in transferring 
to the Upland plant (J.A. 209; 57). He asked 
whether the meeting could be continued in order to 
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discuss transfer rights of Anderson employees. When 
Strutz asked if it was still Shetterly’s position that 
any future meeting of the parties was contingent 
upon Strutz agreeing to discuss transfer rights, Shet- 
terly replied that although he “would not make it 
conditioned upon that,” the subject of transfers was 
nevertheless what he wanted to discuss in any meet- 
ing. Strutz stated that he would arrange a mecting 
should the Company decide to have one (J.A. 209- 
210; 25-26). 

The unemployment compensation hearing held on 
June 30 provided the next occasion at which Strutz 
and Shetterly met, where the latter again asked for 
a meeting to discuss the transfer of Anderson em- 
ployees to the Upland plant. Strutz replied that a 
meeting would be arranged through the Mediator 
should the Company desire one (J.A. 210; 26). On 
August 17, at another unemployment compensation 
hearing, Strutz and Shetterly again restated their 
positions with respect to transfers and recognition of 
the Union for the Upland plant, and Strutz stated 
that he would contact the Federal mediator (J.A. 
210; 26-27). 

Shetterly wrote a letter, dated August 20, 1965, to 
Strutz requesting a bargaining meeting concerning 
the transfer rights of the Anderson employees and 
recognition of the Union at the Upland plant (J.A. 
210; 184; 147). Upon receiving no reply to this and 
another letter written to Strutz on August 30, Shet- 
terly addressed his request for a meeting to President 
Boren by letter dated September 15 (J.A. 148, 149). 
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Boren replied by letter dated September 17, 1965, 
stating that the Company takes the “position that un- 
der the law and the contract which expired October 
31, 1964, the employees at Anderson who continue on 
strike against the plant, have no rights concerning re- 
employment at the Company's Upland plant.” Boren 
offered to meet with the Union but insisted that the 
Company was not obligated to bargain “concerning 
transfer rights which do not exist” (J.A. 210, 184; 
150-151). 

By letter dated September 28, Shetterly suggested 
to Boren that a meeting be held during the week of 
October 11 or any other convenient date (J.A. 151- 
153). On October 5, Strutz replied to Shetterly’s let- 
ter, reiterating the Company’s refusal to bargain con- 
cering transfer rights. He expressed a willingness 
to meet but did not set a date (J.A. 154-155). An- 
other letter, dated October 14, from Shetterly, again 
requesting a meeting to bargain about transfer 
rights, was answered by Strutz on October 19 (J.A. 
156-157, 158). In his letter, Strutz offered to meet 
with the Union’s representatives and stated the Com- 
pany’s position: “[uJntil such time as you may be- 
come the certified bargaining agent of our employees 
at Upland or at such time as we are convinced that 
you represent the majority of our employees at Up- 
land, we cannot consider your request for bargain- 
ing” (J.A. 158). 

On November 24, 1965, Strutz, Shetterly, and Un- 
ion Assistant Regional Director Roy Cantrell met at 
a Federal mediator’s office, where Shetterly pointed 
out that there were still approximately 40 individuals 
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drawing strike benefits (J.A. 211, 185; 27, 34-35, 
66). Shetterly stated that there were individuals 
in this group who were physically capable of work- 
ing, as well as other former Anderson employees who 
were currently employed by another employer, who 
would probably accept jobs at the Company’s Upland 
plant (J.A. 34-35). Shetterly estimated that after 
eliminating certain employees who had reached retire- 
ment age, those who could not pass physical quali- 
fications, and those who had obtained other employ- 
ment and wanted to remain at their new jobs, there 
would be 40 to 50 former Anderson employees who 
would be interested in transferring to Upland (J.A. 
68). Shetterly proposed that (1) Anderson employees 
considered by the Company to be unable to perform 
their jobs be given a physical examination at a com- 
petent medical clinic and either be approved or dis- 
approved on the basis of comparison with normal 
persons of the same age, (2) other employees whose 
physical capacities were not in question be given 
rights to jobs at the Upland plant, “bumping,” when 
necessary, employees newly hired at Upland, and (3) 
the International Union and Local 940 or some other 
UAW local selected by Upland employees be recog- 
nized as their bargaining representative and a con- 
tract be negotiated to cover wages and working con- 
ditions at the Upland plant. In response, Strutz sug- 
gested that the parties use an independent arbitrator 
to determine through “objective standards” which 
employees should be offered jobs at the Upland plant 
(J.A. 211, 185-186; 29-30, 66-68, 73). Shetterly 
subsequently telephoned Strutz and informed him 
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that the Union could not agree to his counter-pro- 
posal (J.A. 30-31, 68-69). 

A final negotiation meeting was held in Detroit, 
Michigan, on February 4, 1966, between Strutz, Shet- 
terly, Berndt, and Union Secretary-Treasurer Emil 
Mazey, at which no progress was made because each 
party professed to be waiting for an offer from the 
other (J.A. 211-212, 186; 31, 70-71). 


IL The Board’s Conclusions and Order 


The Board concluded that the Company had satis- 
fied its obligation to bargain about the effects upon 
Anderson employees of the move to Upland, including 
the subject of transfer, although the parties did not 
reach an accord. The Board also found that the 
Company was not obliged to recognize the Union as 


the representative of its Upland employees. Finally, 
the Board found that the economic strike which be- 
gan in November 1964 was never converted into an 
unfair labor practice strike because the Company en- 
gaged in no conduct violative of the Act. The Board’s 
order dismissed the complaint in its entirety. (J.A. 
214-216.) 


SUMMARY OF ARGUMENT 


I 


It is undisputed that the Company’s decision to 
move its plant was lawfully motivated and that the 
Company gave the Union ample prior notice and op- 
portunity to bargain about the move itself and about 
its effects upon employees. Likewise, it is clear, the 
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Company met and conferred thereafter with the Un- 
ion on many occasions, listened to Union proposals 
and offered its own, suggested compromises and 
counter-offers, and reached accord with the Union on 
many of the bargaining issues raised. The main 
question before the Board was whether failure of the 
parties to reach a full agreement was attributable to 
bad faith by the Company, as manifested by its over- 
all course of conduct. After close scrutiny of the 
record, the Board concluded that the Company met 
its obligation to bargain in good faith, and there is 
sufficient evidentiary support for approval of this 
conclusion upon judicial review. 

Indeed, the major thrust of petitioner’s argument 
for a contrary result is based upon the fact that the 
Company never wholly yielded to the Union’s position 
—advanced at the start of negotiations—that all em- 
ployees of the old plant must be transferred to the 
new plant. But the mere refusal to capitulate on this 
issue cannot prove a violation of the bargaining duty 
in this case. Section 8(d) of the Act. The Company 
manifested a willingness to adjust and compromise 
its position on this issue, listened to the Union’s 
arguments, and justified its own proposals in a man- 
ner wholly inconsistent with any claim that its con- 
duct at the bargaining table amounted to a sham. 

Petitioner’s claim that the law compels an employer 
to yield to the particular transfer proposal advanced 
by the Union in this case is based upon a misreading 
of Cooper Thermometer v. N.L.R.B., 376 F. 2d 684 
(C.A. 2). There, the Board and the Court found a 
Section 8(a)(5) violation because the Company re- 
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peatedly and consistently refused fo discuss the sub- 
ject, not because it refused to capitulate. 


Il 

In dismissing the allegation that the Company vio- 
lated the Act by refusing to recognize the Union as 
the representative of employees at the new plant, the 
Board was clearly correct. Since the Union demon- 
strably lacked anything like majority support at the 
new plant, and, indeed, never even claimed to have 
majority status, the Company would have violated the 
Act had it granted recognition. I nternational Ladies’ 
Garment Workers Union Vv. N.L.R.B. (Bernhard-Alt- 
mann), 108 App. D.C. 68, 280 F. 2d 616, aff’d, 366 
U.S. 731. 

Contrary to petitioner’s view, the law does not con- 
template the mandatory continuation of a union’s 
representative status when, after the expiration of 
the certification year, the employer’s operation is re- 
located and the entire complement of employees is 
nanged. Cases relied upon by petitioner all involve 
situations in which the bulk of the old employees re- 
mained with the operation or were precluded from 
remaining by employer unfair labor practices. More- 
over, even if it be assumed, contrary to the Board’s 
decision, that the Company committed unfair labor 
practices, the record leaves it clear, nonetheless, that 
the old employees were not precluded from accepting 
employment at the new plant by any such hypotheti- 
cal practices. Thus, the Company was still entitled 
to deny the Union recognition at the new plant be- 
cause the total number of employees discouraged 
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from transfer by any alleged violations—even by the 
Union’s most sanguine estimates—still would con- 
stitute far less than a majority of the new plant 
complement. 


ARGUMENT 


I. The Board Properly Found That the Company Met 
Its Obligation to Bargain About the Effects of the 
Plant Removal Upon the Anderson Employees and 
Consequently Did Not Violate Section 8(a)(5) of the 
Act 

Section 8(a)(5) of the Act, read together with 
Section 8(d), requires an employer and his employ- 
ees’ representative “to meet at reasonable times and 
confer in good faith with respect to wages, hours, and 
other terms and conditions of employment, or the 
negotiation of an agreement, or any question arising 
thereunder . . . but such obligation does not compel 
either party to agree to a proposal or require the 
making of a concession . . .” The major issue before 
the Board in this case was whether the Company had 
failed to satisfy its bargaining obligation in connec- 
tion with the removal of its plant from Anderson to 
Upland, Indiana. 

There was no contention that the plant move was 
motivated by anti-union considerations. Indeed, the 
parties stipulated before the Board that they were 
both concerned about the deteriorated physical con- 
dition of the Anderson plant (J.A. 40). Nor did the 
Union or the General Counsel complain that the Com- 
pany had failed to give timely notice of its intentions, 
thereby precluding opportunities for meaningful bar- 
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gaining. On the contrary, it was undisputed that the 
Company had advised the Union of its intentions on 
December 16, 1964, months before production and 
hiring began at the new plant, and even before the 
Company’s decision to move had become conclusive 
(supra, pp. 4-5). 

The real question that emerged was one from the 
‘mainstream of cases [under Section 8(a) (5), name- 
ly, whether] . . . the parties approach the bargaining 
table with... an attitude of settlement through give 
and take.” N.L.R.B. v. Insurance Agents Int'l. Un- 
ion, 361 U.S. 477, 488. Such a question, the courts 
have uniformly pointed out, requires close scrutiny of 
the record by the Board to determine whether one of 
the parties to the negotiations has merely gone 
through the motions of bargaining without a sincere 
desire to reach agreement if possible, or whether, on 
the other hand, it has bargained in good faith but 
been unable to arrive at an acceptable settlement. 
No yardstick exists, of course, against which to meas- 
ure the negotiators’ attitudes. But it is clear that a 
finding of violation by the Board must be supported 
by substantial evidence that the charged party came 
to the bargaining table with a closed mind, t.e., a pre- 
determined disposition not to bargain; and, when the 
Board has drawn its inferences based upon an over- 
all appraisal of the record, the courts will not lightly 
set it aside.’ 


°N.L.R.B. Vv. American National Insurance Co., 343 U.S. 
395, 401-404; Fruit & Vegetables Packers, Local 760 V. 
N.L.R.B., 114 App. D.C. 388, 389-390, 316 F. 2d 389, 390- 
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The Board’s determination in this case was that 
counsel for the General Counsel had failed to prove 
by a preponderance of the evidence that the Com- 
pany’s bargaining was characterized by bad faith. 
Based upon its careful appraisal of the parties’ 
course of conduct, the Board found, specifically, that 
the Company “met its obligation to bargain with the 
Union concerning the effects of the move to Upland 
on Anderson employees and their transfer to the new 
plant” (J.A. 214). The record, we now show, plainly 
supports the Board’s determination. 

At the same meeting during which the contem- 
plated plant move was announced, the Company of- 
fered its first proposal relating to the treatment of 
affected employees; all Anderson employees were eli- 
gible to apply for jobs at Upland and all those hired 
would retain their existing seniority (supra, p. 6). 
The Union soon countered with a demand that all An- 
derson employees be guaranteed a right of transfer. 
Throughout the next few months, in frequent meet- 
ings and correspondence, the parties exchanged their 
views and criticisms of these outstanding proposals. 
Thus, the Company supported its refusal to guaran- 
tee the transfer of all Anderson employees (1) by 


391; Warchousemen & Mail Order Emplouces Local No. 7438 V. 
N.L.R.B., 112 App. D.C. 280, 283, 302 F. 2d 865, S68; Local 
838 UAW v. N.L.R.B. (Kohler Co.), 112 App. D.C. 107, 114- 
115, 300 F, 2d 699, 706-707, cert. denied, 370 U.S. 911; 
Wheatland Electric Cooperation Vv. N.L.R.B., 208 F. 2d 878, 
882 (C.A. 10), cert. denied, 347 U.S. 966; N.L.R.B. v. Reed 
& Prince Mfg. Co., 205 F. 2d 181, 1384 (C.A. 1) cert. den.. 
346 U.S. 887. See also Retail Clerks Union No. 1550. et al. 
vy. N.L.R.B.. 117 App. D.C. 336, 330 F. 2d 210, cert. denied, 
379 US. 828. 
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asserting that such a commitment would be prema- 
ture in light of the speculative nature of its projected 
needs for employees at Upland, (2) by identifying 
several groups of Anderson employees it considered 
unfit for future service, and (3) by reminding the 
Union of its own admissions that many Anderson em- 
ployees would not be willing to transfer under any 
circumstances and regardless of what working con- 
ditions would be established at the new plant. 

As negotiations progressed, the Company modified 
its initial proposal. It offered severance pay to any 
Anderson employees not hired for the Upland plant; 
and, later, it agreed to the Union’s demand that each 
Anderson employee’s transfer status be individually 
negotiated, provided that such criteria as health, at- 
titude and absenteeism be considered. 

Meanwhile, other Union proposals were also dis- 
cussed. The Company evidenced a willingness to find 
mutually acceptable terms on these matters, too. With 
respect to the provisions for an interim contract 
governing the Anderson plant, the parties were able 
to reach tentative agreement on such items raised as 
seniority, contract duration, and “a Union shop to re- 
place the agency shop” arrangement ( J.A. 19). After 
the Anderson plant had closed, the Company offered 
several specific proposals to mitigate the financial 
impact on employees by finding them new jobs with 
other employers or expediting their claims for unem- 
ployment compensation (supra, p. 9)." 


* Many of the Anderson employees had already found new 
jobs and began working elsewhere during the strike which 
preceded the plant shutdown (J.A. 34). 
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Thus, by late January, the parties had fairly 
thoroughly explored the various proposals advanced. 
At this point, Union representative Berndt told the 
Company that it would be a mistake to let negotia- 
tions “bog down’ over the dispute about transfer 
rights since “very few” Anderson employees would 
care to move to Upland in any event. More impor- 
tant, in Berndt’s view, was “representation by some 
local of the United Auto Workers” at Upland. Com- 
pany attorney Logan concurred, and wrote Berndt a 
lengthy letter summarizing the Company’s position 
and explicitly acknowledging the Company's willing- 
ness to recognize “a UAF-CIO Local at Upland”, to 
bargain about each Anderson employee's transfer, 
and to present a formal Union contract to the Com- 
pany’s Board of Directors for approval (J.A. 207- 
208; 136-140). 

No such formal contract was presented by the Un- 
ion. Instead, after a delay of many weeks, Berndt 
finally replied with a letter which indicated agree- 
ment with many of the Company's proposals, but 
which disagreed with others. Specifically, for ex- 
ample, Berndt was unable to agree upon bargaining 
about each Anderson employee's individual transfer 
under the Company’s proposal. As Berndt explained, 
that proposal was objectionable because it contemplat- 
ed considering “physical shortcomings already in ex- 
istence at the time of the closing of the plant” and 
might also require scrutiny into “the mental outlook 
and attitude displayed by some employees during the 
period of the strike... (J.A. 144-45). In addition, 
Berndt viewed the Company's willingness to deal 
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with some other UAW Local at Upland, and not with 
Local 9-40, as an effort to usurp “the Union’s preroga- 
tive to assign the Local Union number to any UAW 
bargaining unit” (J.A. 147). Berndt suggested, in 
concluding his letter, that further meetings might be 
worthwhile (J.A. 146) but no effort was made, on 
either side, to convene or correspond for several 
months thereafter (supra, Pp. 13). 

Finally, in June 1969, the Union again began to 
press for further negotiations, explicitly aimed at re- 
suming the bargaining over individual Anderson em- 
ployees’ transfers. After some initial delay, the Com- 
pany did attend all the sought-for additional bargain- 
ing sessions and participated in a further exchange 
of correspondence. In fact, a dialogue continued as 
late as February 1966 (supra, p. 18). But the rec- 
ord makes it plain that, by the summer of 1965, both 
sides were to a large extent merely reiterating the 
positions they had already developed (J-A. 213, 214). 

By mid-September 1965, Company president Boren 
began to assert that the Anderson employees not only 
had no rights of transfer but also that the Company 
had no obligation to bargain further about these 
“rights which do not exist” (J.A. 150). Nonethe- 
less, upon Union insistence, the Company did there- 
after engage in further negotiations about the sub- 


: As we show in more detail infra, pp. 29, 31-34, the Com- 
pany was not, in fact, attempting to designate which Union 
representative it would recognize. Rather, it was merely 
indicating that Local 940 was no longer entitled to recog- 
nition although the Company was not opposed to recognizing 
a union at Upland upon a showing of majority status there. 
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ject. In fact, on November 24, 1965, the Company 
made a further concession and proposed that an in- 
dependent arbitrator be empowered by the parties to 
decide, through application of “objective standards”, 
which employees should be offered the jobs at Up- 
land. The Union refused this offer, which, the record 
shows, turned out to be the Company’s last (supra, 
pp. 17-18). 

From the foregoing, we submit, the Board could 
reasonably conclude that the parties’ failure to reach 
a meeting of the minds was not attributable to Com- 
pany bad faith. What the record shows about the 
Company’s attitude, instead, is a willingness to seek 
common ground, by counterproposals and concessions, 
and a willingness to return to the bargaining table 
for further discussions requested by the Union even 


after the negotiators had apparently exhausted the 
subject and allowed the discussions to lapse. While 
the fact remains that no agreement was reached, the 
law is clear that this alone is an inadequate basis for 
finding a violation. 


“. .. [T]he Act does not encourage a party to 
engage in fruitless marathon discussions at the 
expense of frank statement and support of his 
position .. . [nor does it] compel either party to 
agree to a proposal or require the making of a 
concession.” 
American National Insurance, supra, at 404. Ac- 
cord: Division 1142, Amalgamated Ass’n v. N.L.R.B., 
111 App. D.C. 68, 70, 294 F. 2d 264, 266. 
“Not capitulation, but bona fide effort, is the criter- 
ion.” N.L.R.B. v. Mayer, 196 F. 2d 286, 290 (C.A. 
5). The Company passed this test. 
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= 


To controvert the foregoing, petitioner focuses at- 
tention upon isolated episodes and then distorts their 
real signiticance. For example, to buttress its asser- 
tion that “one of the Company’s major objectives was 
to vid itself of the Bargaining Committee and Shet- 
terly” (Br. p. 3), petitioner states that the Com- 
pany’s contract proposals included eliminating the 
practice of paying committee members for time spent 
in negotiating sessions. But the record shows that 
the Company had other announced reasons for this 
proposal which did not relate to or indicate hostility.* 
Furthermore, when the Union complained about the 
proposal, the Company relented, compromised, and 
adjusted the problem (J.A. 15, 173). Moreover, 
Shetterly himself explained that the Company was 
interested in Shetterly’s absence from negotiations 
pecause the Company considered him “particularly 
bitter” and his bitterness “not conducive to reaching 
an agreement” (J.A. 20-21). A suggestion for a 
change of faces based on such a reason would hardly 
indicate bad faith by the Company (Cf. N.L.R.B. v. 
Kentucky Utilities Co., 182 F. 2d 810, 813 (C.A. 6)) 
and, in any event, the Company never insisted upon 
the change. In fact, both parties found it agreeable, 


+ As Company Vice-President Bradnick explained to the 
Union at the outset, the Company “does not want to place the 
Union negotiating people in a position where they are being 
compensated by and therefore subject to control by the Com- 
pany during negotiations”. (J.A. 134) Therefore, Bradnick 
proposed, negotiation meetings should be scheduled “after 
factory working hours” or, if the Union preferred, Union 
negotiators could take time off without pay to conduct these 
meetings during working time ([bid.). 
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under a Federal mediator’s auspices, to avoid the per- 
sonal antagonisms which had developed by shifting 
their representation to new men (J.A. 42, 64). 

Again, petitioner contends that hostility towards 
Local 940 was evident in the Company’s repeated re- 
fusal to deal with Local 940 regarding terms and con- 
ditions of employment at Upland while simultan- 
eously indicating a willingness to deal with some 
other union (Br. pp. 15-16). But the very evidence 
cited by petitioner proves that this is not a case 
where the employer insists on selecting his employees’ 
representative. What the Company insisted upon— 
a position whose inherent propriety we discuss infra 
pp. 31-39—was simply that Local 940 was no longer 
the majority representative of its production and 
maintenance employees in view of the drastic changes 
which occurred after the expiration of the contract. 
The Company’s willingness to discuss the possibilities 
of recognizing some union at Upland merely demon- 
strates its compliance with the principles of employee 
self-determination. Indeed, it was Union representa- 
tive Berndt—not the Company—who first stated that 
“the important thing was representation by some lo- 
cal of UAW” (J.A. 61, emphasis supplied) at Up- 
land. 

Finally, petitioner compares this case to Cooper 
Thermometer v. N.L.R.B., 376 F. 2d 684 (C.A. 2) and 
finds that the Cooper holding “fits this case like a 
glove” (Br. 19-21). Petitioner's glove is not worth 
wearing: Cooper does not stand for the proposition 
that an employer violates his bargaining duty by 
refusing to grant a right of transfer to all employees 


upon a Move to new quarters. Neither the Board, 
nor the court in affirming the violation found, sug- 
gested any such rule. The violation in Cooper con- 
sisted in a flat, unyielding, continued refusal to dis- 
cuss the entire subject. There, unlike the instant 
case, the employer (Cooper) insisted from the start 
that his sole obligation was to discuss the “rights of 
the employees deriving from within the four corners 
of the existing contract” (160 NLRB No. 150), and 
foreclosed all possibility of negotiations on the sub- 
ject of transfer; Cooper refused, unlike the Company 
(J.A. 136-140), to provide the union with information 
about proposed jobs and working conditions at the 
new plant (160 NLRB No. 150) ; Cooper approached 
the old employees directly and negotiated with them 
the terms on which they might be hired for work at 
the new plant (376 F. 2d at 686); and, throughout, 
Cooper insisted that the union had no role in nego- 
tiating what might be offered to employees desiring 
to transfer (376 F. 2d at 688). The difference be- 
tween a refusal to capitulate and a refusal to nego- 
tiate—crucial in such cases as these—plainly distin- 
guishes Cooper. The Board did not here act incon- 
sistently with its own holding, or the court’s, in 
Cooper.” 


> A footnote argument by petitioner (Br. 22, n. 3) sug- 
gests a new argument not advanced before the Board: by 
requiring application for new employment, petitioner claims, 
the Company deprived the Anderson employces of the benefits 
of their seniority-recall rights embodied in the expired bar- 
gaining contract. Neither the Union nor the General Counsel 
advanced such a theory before the Board. Therefore, Section 
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II. The Board Properly Found That the Company Was 
Under No Obligation to Recognize the Union as the 
Bargaining Representative of Employees at Upland 


In the months preceding the plant move, the Union 
repeatedly requested recognition and bargaining with 
respect to the new plant; consistently, the Company 
refused and insisted that recognition of any union for 
the Upland employees would be dependent upon proof 
of majority status. The Board properly viewed the 
Company’s position as consistent with the require- 
ments of the Act. 

Where, as here, a union’s certification is more than 
a year old, the law is settled that an employer, “if he 
has fair doubts about the union’s continuing major- 
ity ... may refuse to bargain further with it”. Ray 
Brooks v. N.L.R.B., 348 U.S. 96, 104.*° In this case, 


10(e) of the Act explicitly prohibits its consideration here. 
Besides, even if the question were considered, it would add 
nothing to petitioner’s case. Absent proof that the Company 
took unilateral action on the subject without first affording 
the Union notice and opportunity to bargain, petitioner's new 
claim belongs in the realm of private lawsuits for breach 
of contract and does not address itself to Section 8(a) (5) of 
the Act. See Section 301(a) of the Act, 29 U.S.C. Sec. 185 (a) ; 
Piano & Musical Inst. Wkrs. Union Local 2549 v. W. W. Kim- 
ball Co., 388 F. 2d 761 (C.A. 7). rev'd per curiam, 379 U.S. 
357; compare Orernite Transportation v. N.L.R.B. 372 F. 2d 
765, (C.A. 4), with N.L.R.B. v. Cone Mills Corp., 373 F. 2d 
590 (C.A. 4). 


%” Accord: United Electrical, Radio and Machine Workers 
of America, Local 1113 Vv. N.L.R.B., 96 App. D.C. 46, 52, 223 
F. 2d 838, 344, cert. denied, 350 U.S. 981; N.L.R.B. Vv. Down- 
town Bakery Corp., 330 F, 2d 921, 925-927 (C.A. 6): N.L.R.B. 
v. Richard W. Kaase Co., 346 F. 2d 24, 30-82 (C.A. 6); 
N.L.R.B. v. Superior Fireproof Door & Sash, 289 F. 2d 713, 
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we submit, the record makes it plain not only that the 
Company had fair doubts of the Union’s continuing 
majority but, indeed, that the Union itself never even 
asserted or imagined that it enjoyed such support at 
Upland. Accordingly, had the Company capitulated 
and recognized the Union upon demand as the bar- 
gaining representative at Upland, it would have 
thereby infringed upon one of the central guarantees 
of the Act: 


“ _ recognition of the minority union is a fait 
accompli depriving the majority of the employees 
of their guaranteed right to chose their own rep- 
resentative ... 

As early as N.L.R.B. v. Jones & Laughlin 
Steel Corp., 1937, 301 U.S. 1, 44-45, 57 S. Ct. 
615, $1 L. Ed. 893, it has been recognized that 
implicit in the duty of the employer to recognize 
the majority’s representative of his employees as 
the exclusive bargaining representative is the 
correlative duty to deal with no agent other than 
that chosen by the majority. Also implicit is the 
obligation on the part of the employer to make 
sure that the representative does in fact repre- 
sent a majority of the employees.” 

In?’ Ladies’ Garment Workers’ Union v. 
N.L.R.B. (Bernhard-Altmann), 108 App. D.C. 
68, 72-73, 280 F. 2d 616, 620-621, affirmed, 366 
U.S. 731. 


It is undisputed here that the staff hired to op- 
erate the new Upland plant was not composed in any 


719 (C.A, 2); N.L.R.B. V. Minute Maid, 283 F. 2d 705, 710- 
711 (C.A. 5); N.L.R.B. V. International Furniture Co., 212 
F. 2d 431, 433 (C.A. 5). 
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significant part of Union members previously ¢m- 
ployed at Anderson. The latter group had been ap- 
prised, by Company notice to their bargaining agent, 
that they could apply for hire at Upland, but the rec- 
ord does not show that any of them applied for work 
at the new plant. The Union never asserted that any 
Upland employees had designated the Union as 
their representative and, indeed, there is nothing to 
suggest that the Union even sought their support. 

Instead, petitioner contended here that their prior 
status as representative at the Anderson plant ought 
to be imposed upon the new plant virtue of a legal 
doctrine of “continuation” which they accuse the 
Board of authoring (Br. 26-31). Petitioner miscon- 
strues the law. 

The Board’s view—approved by the courts—is that 
a union’s representative status remains intact despite 
a plant relocation which does not, of itself, occasion 2 
drastic change in the employee complement. See 
eg., California Footwear Co., 114 NLRB 765, 767- 
769, enf’d in part sub nom., N.L.R.B. v. Lewis, 246 
F. 2d 886 (C.A. 9); Hurley Co., 136 NLRB 551, 583, 
enf’d 310 F. 2d 158 (C.A. 8); Royal Oak Tool & 
Machine Co., 182 NLRB 1361, 1368, 1371, enf'd 320 
F. 2d 77 (C.A. 6); Die Supply Corp., 160 NLRB No. 
99; International Paper Co., 150 NLRB 1252, 1258- 
1259. As the cited cases show, the collective bargain- 
ing relationship sanctioned and encouraged in the 
Act is not subject to recission by a mere relocation of 
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the employer's facilities: it is the employing indus- 
try that is sought to be regulated." 

But that doctrine has never been applied to sanc- 
tion continued recognition after a relocation or other 
substantial change in the enterprise which is accom- 
panied by a sufficient change in the makeup of the 
employee complement to warrant the existence of a 
genuine doubt about the union’s continued majority. 
See N.L.R.B. v. Rapid Bindery, Inc., 293 F. 2d 170, 
177 (C.A. 2); Garwin Corp., 153 NLRB 664, 666, en- 
forced in part sub nom. Local 57, ILGWU v. 
N.L.R.B., —— App. D.C. , 874 F. 2d 295, 300- 
304: Brown Truck & Trailer Mfg. Co., 106 NLRB 
999: see California Footwear, supra, 114 NLRB at 
768-769." 


2} A similar analysis applies where there is a change in 
ownership of an employing enterprise: where the enterprise 
itself remains otherwise substantially unchanged, the seller’s 
duty to bargain devolves upon the purchaser. Overnite, supra; 
N.L.R.B. v. John Stepp’s Friendly Ford, Inc., 338 F. 2d 833, 
835-836 (C.A. 9); N.L.R.B. v. Downtown Bakery Corp., 330 
F. 2d 921 (C.A. 6); N.L.R.B. v. McFarland, 306 F. 2d 219 
(C.A. 10); N.L.R.B, v. Auto Ventshade, Inc., 276 F. 2d 303 
(C.A. 5); N.L.R.B. v. Parran, 237 F. 2d 373 (C.A. 4); 
N.L.R.B. Vv. Lunder Shoe Corp., 211 F. 2d 284 (C.A. 1); 
N.L.R.B. v. Armato, 199 F. 2d 800 (C.A. 7); N.L.R.B. V. 
Colten, 105 F. 2d 179, 183 (C.A., 6). 


12 It is true, as petitioners point out (Br. 25), that the Trial 
Examiner in this case overlooked the drastic turnover of 
employees and considered the new plant as a mere continua- 
tion of the old. The Board reversed the Examiner, however, 
and emphasized the importance of considering employee senti- 
ment (J.A. 215). Moreover, the cases cited by the Examiner 
to support his view that there was no substantial change in 
the employing enterprise (J.A. 188, n. 17) are all cases in 


35 


The foregoing analysis, we submit, completely dis- 
poses of the contention that the Union was entitled to 
recognition at Upland—unless, contrary to the 
Board’s determination, the Company violated Section 
8(a)(5) by failing to bargain in good faith about 
the effects of the move on the Anderson employees. If 
the Court should disagree with that Board determina- 
tion and conclude that the Company did fail to bar- 
gain about the effects of the move, a further issue is 
presented. Is the Union entitled to representative 
status at the Upland plant on the theory that, but 
for the Company’s antecedent refusal to bargain, 
there would have been no substantial change in the 
employee complement because of the plant move? 

That was the question presented in Cooper Ther- 
mometer, supra. There, the case before the Board in- 
volved an employer who refused to bargain about the 
effects of the move, precluded his employees from 
negotiating about transfer through their selected rep- 
resentative, and declined to recognize the union as the 
representative of his new employees at the new plant. 
In that case, the Board deemed continued recogni- 
tion appropriate because, on its view of the record, 
the inference was warranted that a majority of the 
old employees would have worked at the new plant 
had there been no employer violations accompanying 
the move. The Board supported its inference pri- 
marily upon undisputed evidence that most of the old 
employees, upon learning of the impending move, 


which the old employee complement either transferred to 
the new location or was prevented from transferring by in- 
dependent unfair labor practices, 


36 


wrote letters to the employer requesting transfer and 
indicating a willingness to travel to the new location. 
The Court of Appeals for the Second Circuit, how- 
ever, found the inference unwarranted. As the Court 
pointed out, the old employees had frequently ex- 
pressed reluctance to travel to the new location; many 
of them were married women unlikely to move and 
the increased distance made commuting difficult; and 
the letters relied upon by the Board were form letters 
prepared by the union and signed at a time when 
there was reason to doubt the sincerity of the offer 
made. 376 F. 2d at 687, 688. 

In this case, however, if the issue need be reached, 
the record does not present a difficult question regard- 
ing employee intentions. Even assuming that the 
Company refused to bargain about the effects of the 
move—an assumption we have already shown to be 
unwarranted—the Board considered and rejected the 
contention that a majority of employees at Anderson 
would have transferred to Upland (J.A. 215). The 
record compels approval of this Board determination. 

From the beginning of negotiations to the end, 
Union agents consistently apprised the Company that 
only a small fraction—plainly less than a majority— 
of the Anderson employees would be willing to trans- 
fer in any event. These remarks were made both be- 
fore and after any alleged Company violation of Sec- 
tion 8(a) (5) occurred. Thus, on January 20, 1965, 
two of the three members of the employee bargaining 
subcommittee told the Company they would not 
transfer to Upland under any conditions (supra, p. 
8). A few days later, Union representative Berndt 
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told the Company that “very few” of the Anderson 
employees would care to come up [to Upland] any- 
way” (J.A. 61). On June 15, Union agent Shetterly 
stated that there were about 75 Anderson employees 
still picketing at the old plant site and “that only 50 
percent of them would be interested in going to Up- 
land” (J.A. 57). In November 1965, Shetterly told 
the Company that there were “probably” about 40 
people involved although he hadn’t “canvassed the 
people” (J.A. 34-35). As the Company’s witness re- 
called this same conversation, Shetterly had tried to 
“guesstimate” the number of Anderson employees 
who might be interested in coming, less those who had 
since passed retirement age or were otherwise dis- 
qualified. The Company’s witness recalled that “we 
were talking 40 or 50 employees... - This was his 
best guess.” (J.A. 68). Even if this testimony is 
read in the light most favorable to petitioner, what 
emerges is the simple fact that Union agents them- 
selves never even imagined in their most sanguine 
estimates that a majority of Anderson employees 
might transfer. Nor did they ever make such an as- 
sertion to the Company. 

The sole remaining question is whether these 40 or 
50 people, representing the Union’s “best guess”, 
could constitute a majority at the Upland unit. The 
question would scem foreclosed against petitioner in 
view of petitioner’s agreement with the Board that 
the Anderson operation and the Upland operation 
were virtually identical (Br. 24): the Anderson unit 
consisted of about 200 employees. And the Upland 
staff, after the move had been effected, soon reached 
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the same level. Thus, the Company began hiring em- 
ployees at Upland during February 1965, occupied its 
new plant in April 1965, and continued hiring until 
the complement reached 212 on August 1. There- 
after, the payroll never fell below 190 employees 
(supra, p. 13). 

But petitioner would ignore arithmetic here and 
establish a new unit of “fewer than 100” (Br. 22). 
To accomplish this, petitioner’s counsel selects the 
month of April 1965, when there were only about 100 
employees at Upland. Then, relying upon cases in 
which the Board has been required to decide whether 
the conduct of an election would be premature be- 
cause of anticipated changes in the employee comple- 
ment, counsel characterizes the month of April as one 
in which there were a “substantial” number of em- 
ployees working and in “representative job func- 
tions.” Accordingly, counsel concludes, April was 
“an appropriate time for testing the majority status” 
(Br. 22). 

But this is not a case where the Board was con- 
fronted with the question of whether an election 
should be conducted. Compare General Electric Co., 
106 NLRB 364 with Amalgamated Clothing Workers 
vy. N.L.R.B., —— App. D.C. , 365 F. 2d 898, 
906-909. No petition for an election was ever filed. 
No findings have been made by the Board that April 
would have been an appropriate occasion to conduct 
one if it had been requested. Rather, this is a case 
where the Union sought recognition directly from the 
Company without demonstrating its status in an elec- 
tion—and, indeed, without ever asserting that it 
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could muster support from any substantial portion of 
the Upland employees. As we have already shown, 
supra, the Company was obligated to reject the 
Union request. 

Accordingly, the Court should reject petitioner’s in- 
vitation (Br. 22, n. 4) to speculate about whether 
enough Anderson employees might have transferred, 
or to remand to the Board for such detailed specula- 
tion. The question here was whether—even assum- 
ing other employer unfair labor practices—the em- 
ployer violated the Act by refusing to grant recogni- 
tion at Upland. Since the Union concededly never 
gave the Company the slightest reason to believe that 
a sufficient number of Anderson employees would 
transfer to create a substantial showing of majority 
support there, the Company properly declined.** 

The remaining issues in this case may be disposed 
of briefly. The strike which began on November 6, 
1964, could never have been converted into an unfair 
labor practice strike if, as the Board found, the Com- 
pany never engaged in any conduct thereafter which 
violated the Act. And the Board’s disagreement with 
the Trial Examiner in this does not significantly de- 
tract from the substantiality of the support for the 
Board’s result. The facts here were virtually undis- 


13 Consequently, there is no occasion here to dwell on the 
mathematics whereby petitioner adds 100 Upland employees 
to 40 Anderson employees and reaches the conclusion that the 
latter group would then “easily have constituted a majority” 
of the total work force (Br. 22). It suffices to point out that 
the Union never claimed to have any support among the Up- 
land work force, and that 40 is hardly a majority of 140. 
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puted: no credibility resolutions were disturbed; the 
disagreement related solely to the proper inferences 
to be drawn from the record and the proper interpre- 
tation of the law. In such a case, “the presumptively 
broader gauge and experience of members of the 


Board have a meaningful role”. Oil Chemical & 
Atomie Workers, Int'l. Union Local 4-243 v. N.L.R.B., 

App. D.C. ; 362 F. 2d 943, 946. Ac- 
cord: Int’l Woodworkers of America v. N.L.R.B., 104 
App. D.C. 344, 345, 262 F. 2d 233, 234: Local 743, 
supra, 112 App. D.C. at 284, 302 F. 2d at 869: F.C.C. 
vy. Allentown Broadcasting Corp., 349 U.S. 398, 364; 
Universal Camera Corp. v. N.L.R.B., 340 U.S. 474, 
493. 

CONCLUSION 


For the reasons stated, the petition for review of 
the Board’s order should be denied. 


ARNOLD ORDMAN, 
General Counsel, 


DoMINICK L. MANOLI, 
Associate General Counsel, 


MARCEL MALLET-PREVOST, 
Assistant General Counsel, 


GARY GREEN, 
JULIUS ROSENBAUM, 
Attorneys, 
National Labor Relations Board. 
AUGUST 1967. 
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REPLY BRIEF FOR PETITIONER 


Argument 

1. The parties agree on facts which establish 
two different ways in which the Company 
failed to fulfill its duty to bargain concerning 
the effect of the move on its employees...... 
a. New employment applications at Upland 
b. The refusal to deal with Local 940 con- 

cerning Upland 

. The Board acknowledges that in testing the 
Union’s representative status it looked in the 
wrong direction—to the old location, rather 
than the new 


Conclusion 


CITATIONS 


Bickford Shoes, Inc., 109 NLRB 1346 (1954) 


Brown-McLaren Mfg. Co., 34 NLRB 984 (1941).... 

Brown Truck & Tractor Mfg. Co., 106 NLRB 999 
(1953) 

Cooper Thermometer Co., 160 NLRB No. 150, 638 
LRRM 1219 (1966), enforced in part, 376 F.2d 


REPLY BRIEF FOR PETITIONER 


ARGUMENT 


. THE PARTIES AGREE ON FACTS WHICH ESTABLISH 
TWO DIFFERENT WAYS IN WHICH THE COMPANY 
FAILED TO FULFILL ITS DUTY TO BARGAIN CONCERN- 
ING THE EFFECT OF THE MOVE ON ITS EMPLOYEES. 


a. New Employment Applications at Upland. 


By insisting that its Anderson employees interested in 
working at Upland become nonemployees 2nd file new ap- 
plications for employment there, the Company sought to 
substitute individual bargaining with its employees for 
collective bargaining with their bargaining agent. 


In the plant relocation situation the essence of new em- 
ployment applications at the new location is—The union 
is out of the picture; the company will deal with the em- 
ployees directly and individually. To the Anderson em- 
ployees the Company's position said: If you are interested 
in working for us at Upland you must consider yourself 
no longer an employee of ours. You must go to Upland, 
fill in an employment application form and submit it to us. 
You will be applying as a stranger and as an individual. 
That you may be a member of the Union will be of no 
significance. We will consider your application along with 
those of other former employees and the total strangers 
who apply. We will discuss with you the terms and con- 
ditions of employment at Upland, i.e., wages. fringes, hours, 
and other terms and conditions of employment. If we 
decide to hire you, we will reinstate your seniority. 


» 

In short, the new employment applications position sought 
to subject to indieiduad bargaining two important manda- 
tory subjects for collective bargaining: the question of 
whether or not the individual would be employed at Up- 
land, and the question of what his wages, hours and other 
terms and conditions of employment would be. Both ques- 
tions should have been the subjects of collective bargaining 
—between the Company, with its economic strength, anc 
the Union. with its economic strength. But by the simple 
statement it made in announcing the move—that ‘teach 
employee presenting himself at the new plant would be 
given full consideration for re-employment and, if hired, 
would retain his full seniority” (Company's brief, p. 2)— 
the Company sought to sidestep its true opposite number, 
the Union. and take on the individual employees, one by one. 


Cooper Thermometer Co., 160 NLRB No. 50, 63 LRRM 
1219 (1966). affirmed on this point, 376 F.2d 684 (2d Cir. 


1967) has made it clear that in a plant relocation situation 
new employment applications at the new location mean 
individual bargaining. In Cooper the employer was eX- 
plicit in insisting on individual bargaining. After noting 
hat. the Trial Examiner went on to brand the employer’s 
new employment applications position an aggravated form 
of individual bargaining: 
‘-It adhered firmly to its position that ‘we will talk 
to the individual . . . not the Union about employ- 
rent requirements at Middlefield.’ Indeed, despite 
Respondent's contention to the contrary, I find that 
it required employees at the Pequabuck plant to 
apply for jobs at the Middlefield plant as new em- 
ployees.” 62 LRRM at 1223 (emphasis added). 


This. of course, is precisely what the Company insisted 
upon in the instant case—that its Anderson people apply 
at Upland as new employees. 
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To the Second Circuit, too, the new employment applica- 
tions in Cooper spelled individual] bargaining. 

“(T]he Board could properly fault it [the em- 

ployer] for an attitude which, in effect, ousted the 

Union from any role in negotiating what might be 

offered to employees desiring to transfer.” 376 F. 


2d at 686. 


In the same way, in this case, the Company sought to 
oust Local 940 by insisting that its Anderson employees 
file new employment applications at Upland. 


b. The Refusal to Deal with Local 940 Concerning 
Upland. 

By explicitly refusing to bargain with Local 940 con- 
cerning Upland (though willing, for a time, to recognize 
another UAW local there) the Company, in a second 
way, failed to fulfill its duty to bargain concerning the 


effect of the move on the employees. 


In bargaining on the effect of his move an employer must 
be willing to bargain concerning transfers to the new plant, 
if the union demands it. Cooper Thermometer Co. v. 
NIRB, 376 F.2d 684, 688 2d Cir. (1967): Brown-McLaren 
Mfg. Co., 34 NLRB 984 (1941); Brown Truck & Trailer 
Mfg. Co., 106 NLRB 999 (1953): Bickford Shoes, Inc., 109 
NLRB 1346 (1954). And if he is to bargain on transfers. 
he must be prepared to discuss terms and conditions of 
employment at the new location, i.e., what the Second Cir- 
cuit in Cooper Thermometer, supra at 688, terms ‘*what 
might be offered to employees deserving to transfer.” 
After all, if an employee is to make an intelligent decision 
on transferring he must have some idea of what his wages, 
fringes, ete. at the new location are likely to be. 


+ 


From first to last the Company refused to discuss with 
Loval SO anything having to do with Upland, giving as 
its reason its uncertainty as to whether the Local would 
represent 2 majority of the employees there. That this 
position was not taken in good faith is revealed by the 
fact that, after asserting it, the Company deliberately and 
effectively frustrated the Union's attempts to determine 
how many Anderson employees were likely to go to work 
at Upland. At the January 9, 1965 meeting International 
ist Daaaghs ative Carl Parker, in the words of the Company's 

2 1. ‘tinsisted on going down the Anderson seniority 

and diseussing “person by person’ who would be going 
to Upland. The Company refused to do so, explaining 
that it had no information on how much business it w ould 
have at Upland.” And at the January 20 meeting, again 
in the words of the Company's brief, pp. +5, “The em- 
plovee subcommittee then requested a discussion of each 
mployee on the Anderson seniority list to ascertain those 
Iring to zo to Upland. When two members of the em- 
beommittee stated that they would under no cir- 
transfer to Upland, Joseph FE. MeDonald, the 
Company representative, pointed out that ‘it seemed ridicu- 
tons’ to go down a seniority list of 180 employees to dis- 
cuss the prospects of those Anderson employees who w ould 
not be interested in a transfer.” 


How can an employer who has refused to bargain con- 
cerning a new location on the ground of claimed uncer- 


@> 


operate in the union’s piaedom to ascertain that number 


tainty as to the likely number of transfers refuse to co- 


and clai 

‘At the heart of bargaining on the effect of a plant re- 
location on the employees involved is a chicken-or-egg 
type problem: How can the parties bargain a contract for 
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the new location when they do not know whether enough 
employees will transfer to preserve the union’s majority; 
but, on the other hand, how can the employees decide in- 
telligently whether to transfer without some idea of what 
the terms and conditions at the new location will be? We 
do not believe the existing Jaw provides an adequate an- 
swer to this root problem. But regardless of that, the 
Union, in this case, tried to take what practical steps it 
could to arrive at an answer to the threshold question— 
how many people are likely to go to Upland? It may well 
be that had this question been answered then, as the 
Union tried, everything would have fallen in place. The 
Company, however, refused even to try to do so. 


Why was the Company unwilling to determine how many 
Anderson employees were likely to go to Upland? Because 
if it developed that those likely to go would constitute a 
majority there, it would be absolutely plain that it was 
obliged to bargain with Local 940 and Shetterley. It must 
be remembered that it was from the Local 940 Bargaining 
Committee and Shetterley that the Company yearned to 
be free. The Company was not opposed to having Anderson 
employees in its Upland plant. Nor was it opposed to having 
the UAW in that plant, provided the local was not Local 940 
and the International Representative not Shetterley. Once it 
decided to make the move, it scrupulously avoided any 
conduct which might give credence to the idea that the 
Local 940 Bargaining Committee and Shetterley would be 
the bargaining agents concerning Upland. 


But the Anderson employees had elected the Local 940 
Bargaining Committee. The plant relocation confronted 
those employees with difficult and extremely important 
problems on which they needed and were entitled to the 
representation of their elected spokesmen: e.g. would they 
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be transferred to the new location or be left behind with- 
out jobs; what would be the terms and conditions of em- 
ployment at the new location? That the Bargaining Com- 
mittee and Shetterley were persona non grata to the Com- 
pany is no justification for the Company’s denying the 
employees their representatives and seeking to force them 
into individual bargaining. 


The Company does not dispute our claim that its re- 
fusal to deal with Local 940 and Shetterley concerning Up- 
land. while willing to deal with some other UAW local, was 
a refusal to bargain. Instead it argues that this theory 
has not been advanced before and cannot be raised here 
for the first time. (Company’s brief, pp. 19-21). The short 
answer is that this theory was one of the Trial Examiner’s 
principal grounds for decision: 


“But on November 6, 1964, when the Union went 
on strike in support of its efforts to obtain a satis- 
factory contract, all of the 186 permanent em- 
ployees in the unit were members of Local 940. 
From the beginning of discussions involving a new 
plant, however, Respondent took the position that 
at any new location it would refuse to recognize 
Local 940 as a segment of the joint local-tnterna- 
tional representative which had long been the 
chosen collective bargaining representative of its 
emplovees. According to the uncontradicted testi- 
mony of Bradnick, this position was first stated by 
Strutz at the bargaining conference on December 
16, 1964, when the probable removal of the plant 
was first openly discussed, it was repeated by 
Strutz at the meeting of January 6, 1965, and again 
stated by Logan at the meeting on January 26, 1965. 
Finally, Logan’s letter of January 28, 1965, quoted 
above, sets forth Respondent’s refusal to recognize 
Local 940 as an unchangeable element in its post- 
tion, [footnote omitted] and it is clear from the rec- 
ord that this refusal continued unabated down to 
the time of the hearing. I am unable to find either 
in the record or in Respondent’s brief, an intelli- 
gible argument in support of this position. 
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“This position was and is, in my opinion, unjus- 
tifiable. While it was the International which was 
certified in 1941 by the Board, there is no obstacle 
to the joint bargaining representation of employees 
in an appropriate unit by more than one labor or- 
ganization.” JA 190 (emphasis added). See also 
JA 189, 192-93. 


It is plain, therefore, that the theory was squarely before 
the Board. 


2. THE BOARD ACKNOWLEDGES THAT IN TESTING THE 
UNION’S REPRESENTATIVE STATUS IT LOOKED IN 
THE WRONG DIRECTION—-TO THE OLD LOCATION, 
RATHER THAN THE NEW. 


In its decision the Board took the position that even if 
it is assumed that the Company failed to fulfill its duty 
to bargain concerning the effect of the move of its em- 
ployees, that still would not justify an order directing the 
Company to recognize the Union at Upland, because “it 
is clear from this record that at no time during the bar- 
gaining over the effects of the move did a majority of 
the production and maintenance employees represented by 
the Union at Anderson have an interest in transferring 
to Upland.”? JA 215 (emphasis added). In addition, the 
Board adopted the Company’s statement of the basie issue: 
“Would at least a majority of the Anderson employees 
have transferred to the new plant but for Respondent's 
failure to negotiate concerning the effects of the move?” 
JA 215 (emphasis added). In our principal brief we pointed 
out (pp. 20-22) that the test for determining whether a 
bargaining order should issue is not whether a majority 
of the employees at the old location were interested in 
transferring to the new location, but whether the old lo- 
cation people interested in transferring would have con- 
stituted a majority at the new location. 


Although it does not explicitly acknowledge the error 

its statement and application of the rule, the Board, in 
its brief, adopts without comment our statement of itt 
and goes on to argue that even had it applied the rule 
correctly it would have reached the same result. 


We submit that the Board’s error requires reversal. As 
we demonstrate in our principal brief (pp. 20-22), applica- 
tion of the correct rule, rather than vielding the same re- 
sult, reveals that the number of Anderson employees in fact 
interested in transferring to Upland (without even taking 
into account those who might have been interested but for 
the Company's failure to fulfill its bargaining duty) con- 
stituted a majority of the number of employees in the Up- 
land unit as of the time it possessed a substantial and 
representative work force. 


Moreover, even if it were not easily inferrable that the 
number of Anderson employees interested in going to Up- 
land was a majority of the number of employees in the 
Upland unit, the Company would be in no position to take 
advantage of that fact. After all, as noted at page 4 
above, the Union tried not once but twice to determine the 
number of Anderson employees interested in transfers. 
Both efforts were put down by the Company, one on the 
ground that ‘it seemed ridiculous.” 


As we noted in our principal brief, if the Court does 
not wish to engage in inference it can remand the case to 
the Board for additional findings, focusing it on Upland, 
rather than Anderson. 


tE.g., “The sole remaining question is whether these 40 or 50 
people, representing the Union's ‘best guess’, could constitute a major- 
ity at the Upland unit.” Board’s brief, p. 37 (emphasis added). See 
also pp. 22-23. 


¥] 


We repeat that the Board’s Cooper Thermemetcr rale* 
(as modified by the Second Circuit with respect to where 
the majority is to be tested)® fits this case like a glove. 
The Upland plant is but a ‘*continuance”’ of the Anderson 
plant 32 miles away. Anderson cimployces wanted to go 
to Upland and, through their elected Bargaining Commit- 
tee and Shetterley, tried to get the Company to bargain 
on transfers. These employecs constituted in number a 
majority of the number of employees in the Upland unit 
as of the time that unit possessed a substantial and repre- 
sentative work force, a fact which would be evidenced 
beyond peradventure had the Company not quashed the 
Union’s efforts to establish it at the threshold. The Com- 
pany precluded transfers by its new employment applica- 
tions position and its refusal to talk to the Local 940 Bar- 


2“On the basis of the entire record, I find that the Middlefield 
plant is substantially no more than a continuance of the Pequabuck 
plant.” 


* . * . * 


“In addition, I have found on the basis of all the evidence as to 
employees’ desires respecting transfer that a majority of the employees 
at the Pequabuck plant sought through their Union continuity of em- 
ployment at the Middleficld plant, However, as also found above, Re- 
spondent, by its unlawful refusal to bargain concerning the contem- 
plated move, viz., with respect to the placement of the employees from 
the Pequabuck plant in positions at the Middlefield plant, precluded 
any such result. It adhered firmly to its position that ‘we will talk to 
the individual . . . not the Union about employment requirements at 
Middlefield.’ Indeed, despite Respondent's contention to the contrary, 
I find that it required employees at the Pequabuck plant to apply for 
jobs at the Middlefield plant as new employees. 


“Accordingly, in view of all the foregoing and in the absence of con- 
vincing evidence that a majority of the production and maintenance 
employees at the Pequabuck plant would not have transferred to the 
Middlefield plant if Respondent had fulfilled its obligation under the 
Act, it is not unreasonable to infer, and find, that such majority would 
have transferred.” 63 LRRM at 12258. 


a“CW]Jould a majority of the Middlefield [new location] employees 
have wished to be represented by the Union if the Company had not 
committed the initial violation?” 876 F. 2d at 683. 
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gaining Committee and Shetterley concerning terms and 
conditions at Upland. Moreover, there is no convincing 
evidence that the Anderson employees desiring transfer 
(who numbered a majority of the Upland work force) 
**would not have transferred to the [Upland] plant if Re- 
spondent had fulfilled its obligation under the Act”. (See 
note 2, supra). 


Under the Board’s Cooper rule, the Anderson employees 
deserve to have their Local Union bargaining for them 
about Upland and at Upland. 


CONCLUSION 


The Company’s failure to fulfill its duty to bargain con- 
cerning the effect of the move on its employees converted 
the economic strike into an unfair labor practice strike 


and requires reinstatement and back pay for the strikers, 
as well as bargaining on the effects of the move. In addi- 
tion, because this case meets the requirements of the Board’s 
Cooper Thermometer case, the Company should be ordered 
to recognize Local 940 at Upland. 


Respectfully submitted, 


STEPHEN I. SCHLOSSBERG, 
JOHN A. FILLION, 
BERNARD F. ASHE, 
JORDAN ROSSEN, 
8000 East Jefferson Avenue, 
Detroit, Michigan 48214, 
Attorneys for Petitioner, 


By: JOHN A. FILLION. 


Dated: August 31, 1967. 


